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Part  II — Continued 


Bureau  of  Consumer  Financial  Protection 


12  CFR  Parts  1024  and  1026 

Integrated  Mortgage  Disclosures  Under  the  Real  Estate  Settlement 
Procedures  Act  (Regulation  X)  and  the  Truth  In  Lending  Act  • 
(Regulation  Z);  Final  Rule 
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H-28(A)  Mortgage  Loan  Transaction 
Loan  Estimate — Spanish  Language 
Model  Form 

Description:  This  is  a  blank  model 
Loan  Estimate  that  illustrates  the 


application  of  the  content  requirements 
in  §  1026.37,  and  is  translated  into  the 
Spanish  language  as  permitted  by 
§  1026.37(o)(5Kii).  This  form  provides 
two  variations  of  page  one,  four 


variations  of  page  two,  emd  four 
variations  of  page  three,  reflecting  the 
variable  content  requirements  in 
§1026.37. 
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GuondlFesta  Eflimadbn  dr  MsranofNMi  awi^poraribam  w 
Oedaabdn  de  Gme. 


Estimacion  de  Preslamo 

HSOMKaaBM 


WAn)DB.wgrnio 

HWHJDMI 

nUOHLIU 

TVOKHCSOMO  □CpoDgncional  DFHA  DW  □ _ 

■.•DB-NSsnao 

■iMUCOKiaSA  ONO  os^hastiel  ahs 

mih  m  mmdg^tutK  tapaagymi  nwii  atpiBl—Mrpnaf 

onMKaiMnGBfvtHMHbqHHtiaaBiieHMLMbilKaniaiiHac* 
c>Bigg—rB>  II I  liwli  UgaitB  luBla  at 


r Terminos  del  prestamo 

taadaM. 

GaBHartasKodndrpagas 
ptyrtirhi  p—  mhirg  wd 
tammtf^aipagommat^ 

m-di—  -  cncMiaal 

mf  i—dhah 

r  Pages  proyectados 

_ ^ ^ _ 

CAidadalaapavas 

Cadtai  c  inlEreses 

ScQiao  NpoaBcaiio 

0(|]6Bkiedrado  paa  inpuesaDi 
gsaguniie  b  nwienda 

' 

ilpaaodSlSaapo 

CalB  aalbRBcMa  ladap*  tbidppMaBT 

G  biifiiiesfeis  sotre  b  prapiedtad 
□  SeguD  da  b  WMemb 
□OBOc  ■ 

CoRHie  b  Seaidpe  s>  fa  pdgina  2  Jos  detnie  fb  <0  cuenfD  de  d^Nbio  pan 
faweslDs  jr  sepwos  0e<>^  popor  por  sepoRNto  liK  demdi  oodm. 

rCostos  al  momento  del  clerr® 

1 _ : _ 

Coa>B«  da  dawa  arttudai 

bxJuye  poraistioscieiprdstanio-f  porolfosaistiis 

-  poraddHoscielprestani'BtaCansidrtafdlttitoenfapdj^Z 

Induyecpsfcwile  dene.  Oanade  fas  fiinif  i  giCJfcdbdddhaajae'dtaMi 
ponddsivmfapdgino^ 

u«— — HhiMf  piwr/—rtpt»-— tfcMta  para  infatmackin  general  yaynda. 
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Estimacion  de  Prestamo 


OuoititestiiEstimadindePriaamopamaiaipimMhconsu 

DtdanddndeOem. 


mjaooB.ptmmn 


aauLOtausiom 

soucnunES 


VMIMIESIUUOO 

OCLAVIVBBA 


MOOUCID 

TVOOCPIKSIIIIM}  □CDnwBicional  DFHA  DW  □ _ 

DB-NCSOUM 

■UMUEomnuiA  ONO  as^hastad  abs 

Mb  |[i  cjMkidMpKilaBi 

canMc  aiasMB  ^urtHMBKipmilBDdlrMHBL  lMbitbs*M 
dlemediiMdbi  fimiti  M^cnlB  Mata  er 


Terminos  d«l  pr«stamo 


Bmonlopu^aumentaican 

elpasodeoanpo 


Costos  al  momento  del  clerre 


Co«*D«  da  datw  MdinaJot 


Dhaa  awaiimiiu  ittawaJo 
paraddam 


VfsiteanaaMea 
ESTMMOdN  OE  nKSUMO 


n  hapuesSK  sotiM  la  prapedad 
□  SeguD  de  b  vNiefxta 
Dome 

Cimidb  to  Semda  C  en  ta  pdgino  7  kx  ddois  (b  b  OKHIB  de  depMa  pan 
infwedDf  y  iegwos.  Oietod  popor  par  apoaido  to  itofa^  CDatDL 


Induye  par  costos  del  prestamo  +  par  otros  costos 

-  •  per  duettos  del  prestamista.CanadlglosdNnfcien  to  popiaZ 


bidiiye  costos  de  dene.  Conatoe  fas  deads  an  Cdfetob  dd  itoMRy  en  dblMD 
pnia  d  derre  en  to  pdgiao  Z 


aiiwlBaia  aathiiata  para  wformaddn  general  yayoda. 

MGWA  1  DC  3  •  N.  •  OB.  nCSlMMO 
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«  dri  MontotW  prtdaBoffSMkK) 


tago  niic^Bdo  de  iniHcaf 

t  dtarios  dunMe  dfasalatxade 
Mna(W»gnDdeliqiolHa(  weie^ 
MaaddicguDdebvniHidat  mBoi 


de  poriMsihnide  meses 
ScgModehgntocadc  '  pariMdunnto  i 
ScgiBodehwwHitticte  parmcsduranto 


Costos  prestamo 

Otros  costos  ' 

^^MT‘7rTr7r.’^”r,-r.-=' '  ■ 

Total  de  ooslas  de  ame  U) 

''~‘ — '-~ — *-nn~TTTfnT|i«^iiii  ifctimnii  iiii|iiriiBiiii) 

Mgo  iniciaMItindas  del  deudor 

1  Tabla  de  pagos  ajustabies  jPAl  ■|||^H| 

Tabla  de  tasa  de  interes  ajustable  ^TIA! 
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Idbl  de  CDSkis  de  OBie  U) 
CiMhisdcdHieinwrHttiTt»^liM«fcli 
tagp  WddffiMidas  del  deudor 

FdndKpnddcudor  _ 

Gddtodeleendedor  _ 

omsaMKK 
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Dotallos  da  los  costos  dal  darra 


^  CmM  por  tmottadta 

%  (M  manto  <M  piManio  dHiilDt) 


Otros  costos 


fcfcipMMtMygtraagiyiajpuiii  inwfUtL.i 

Gatos  de  mgiMio  y  otRB  impuBtos 
InpuBloB  par  inradcrenda  de  ttuk) 


l»wpumi»wd>i»bpropiHfad(  mees) 
fay  aiticipadodeintemu 

(  tfiarias  durante  dbsabtaadt 
MmaddiegandehipalBaC  ness) 

Mma  del  segno  debimiendaC  meses) 


^.leitddMqBeMlBdfiiepBeS 


laspustas  sobs  b  prajpiertad 
'  de  par  ms  durante  mess 

Segno  delignOKade  pnmsdnante 
Segno  debsmembde  pormsduranle 


'Mlliiil— I  i'  i 


x#inijpip^pg 


D^l 

GMtas  <M  prcsraiiKA 

1  Cakutodel  dinefo  en  efectfvo  para  et  cierre 

i 

1 

! 

s 

nrnmmrwmimii  nm 

OepMb 

O^ditos  dri  wiidtdof 
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lotai  qia  hafari  pagado  en  capilai,  interesesg  seguiD  hifxilecano  y  cxKlos 
delprfetama 

Capital  que  hafarii  pagada 


Sus  csstos  duiante  el  phs  del  pnistamo  egacsados  como  una  tasa.  Esta  no 
es  su  tasa  de  inerts. 


S  monto  total  de  iniereses  que  pagart  dmfite  el  plaoD  dd  prtstamo  cnmo 
puiU9iU|e  del  monlo  del  prtstama 


□  brindade«n>iciasdeadiTiinBtfaci6ndesu  prtstama  Be  serast,  listed  emitirtlospagos  a 
nuestronomlae. 

□  transfcrir  Ids  serwdpsdeaifcnWstracidndesu  prtstama 

Ssupagopiesenta  wretiasodemisde _ dia^iecxifararemasunrecafgode _ 


BiefHMULMnieinudeestEprtsafnodependert  desusiuaddnfaanderafulM^delvafafdeb 
pwpieriadydebscDndidDnesdetmeiadabposfcleque  no  sebpuedaiefinanciareste  prtstama 

EsteprtJtamoewgeuwsegirodelaviwend^qiiepiiedepblBnciMideuiiaempresaqueusted 
Mieocione  y  que  nosotioscDiMidefemosareiTtalile. 

S  lated  wnde  o  transfioe  esta  prapiedad  a  oira  persona, 

□  pem»it»emos.endeteiiTiiiaifascondkionen,qijee5ta  persona  asumaesleprtstamo  census 
rtmenos  y  condidoncs  origiiales. 

□  nopermititemosqtJeseasMTiaesteprtstamoconsusrtfmiiKisycoodicionesoriginales.. 

Es  paBUe  que  peJamos  una  salrxaddn  de  b  vMenda  para  deteiminar  el  wiar  de  b  prapiedad  y  le 

oobenus  por  esta  valotaddn  de  b  vinenda.  Inmedtemenb.  b  daremos  una  copa  de  b  vabracidn 
aunque  su  pibtano  no  SB  ciBre.  IHiede  pagar  para  que  se  haga  on  waloracibn  de  b  vivierKb  mb 
para  su  USD  personal  y  esta  conert  par  su  cuenb. 


Confirmacion  de  recepewn 


ttoesnecBsarioryipareptBesleprOitnDpofeihBdiDrbtuberbrriadoo 
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Informadon  adickmal  sobra  osta  prMtaniQ 


ML>  KaHVUCBiailDE. 

ncofiEKncsiiiiio 


Gamaccnoao} 

mftONo 


■.•ac  MU/UCBiaAK :: 
ACOnEKMesiMIO 


COBBOOECnKMKD 

IBAMO 


Comparao«nes 


IMaldaMmaMpagi 


Ibtai  que  habri  pagado  en  capital,  intaeses;  seguro  hipotecario  y  csstDS 
deiprteama 

Capital  c|ue  hibfi  pagada 


Sus  costas  duiantB  el  pfaoD  del  pnfetamo  expresdcB  aano  una  tasa.  Esta  no 
es  su  tasa  de  inlei^ 


Bmonto  total  deinterasesquepagaridtaante  el  phap  del  prtstamocomo 
porcentaie  del  monto  del  pr^stamo. 


No  bene  que  aceptar  este  prfetamo  pof  el  hecho  de  habar  iwdbido  este  fofmulario  o  firmado  lmm 
aplcaddn  para  un  pr^stama 

Nuestra  intenddn  es 

G  btwidarleserviciasdeadministraci6ndesupc6stainaDeserasi,  listed  emMii  las  pagos  a 
nuestronombie. 

□  traosfcrirlosserwiciosdeadiiiinisliacidndesuptdstanKiL 

Ssupagopresentaiairetraso  demode _ rkas^lecafarareniosiairecaigode _ 


WafaiBiwIainiaiifii  dieftnanc'Evraentode  este  pr^stamodependefidesusiluadbnfHBiidenfulura,  del  aabr  deb 

ptgpiedad  y  de  bs  condickMies  del  mefcada  Es  poable  que  no  se  b  pueda  lefinandar  este  pc^stama 

Sagiaudeheiebwda  Este  pi^stamo  sage  unsegieodebviviefida,  que  puedeobtenersedeunaempfesa  que  toted 

sebccionc  y  que  nuMJtios  considctemos  aceptable. 

SapaartBi  S  usted  vende  o  transfiete  esta  piopiedad  a  otra  persona, 

D  petmitireniQs,  en  determinacfas  conctdones),  que  esta  persora  asuma  este  pr^stamocon  sus 
terminosyaindkionesariginales.  >  ^ 

□  no  permitifemos  que  se  asuma  este  pidstamo  con  sus  terminosycondicionesorig'wales. 

Vbloracidadah  .  Esposbb  que  pidamosunavaloiadbn  deb  vivienda  para  detennlnar  el  valor  deb  pmpiedady  que  b 
cobremos  por  esta  valoraci6ndebvivienda.lnmediatemente^bdatemo5unacapa  deb  wloracidn 
aunque  su  pi^stemo  no  se  dene.  IHjecb  pagar  para  que  se  ha^  oira  valoracbn  de  b  VNienda  mb 
para  su  uso  personal  yesb  coneri  por  su  cuenb. 


ESTWAClON  DE  nCSUMO 


MGMA  3  OE  3  .  N.  ■  DB.  mCSiaMO 
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Informadw  adidonal  lobro  gste  prastamo 


ri—ijiawuuL—u 

■.•OEMU/UIWUIX _ 

iicHniBiwmwi 

DEMLyiKBKMDE _ 

g— Dim  line 
msoB 


iaSaAaa 

Ibtal  que  hafaid  pa^do  en  capital,  ntenses,  seguiD  h^potecario  y  cosiDS 
ddprtstama 

Capital  que  hafard  pagada 

Sl!f 

Sus  CDStos  dunMe  el  pbao  del  prdstann  eapresados  conw  una  tasau  Esia  no 
es  su  tasa  de  interts. 

M  pImTS ' 

S  monto  total  de  inteieses  que  pagard  dmnle  ei  piaiD  del  prdslaino  como 
parcenta|e  del  monto  del  prdstama 

Otras  (onsidefaciooei 


AdariBlirkadte  Nuestra  intHiddn  es 

MpiMHW  □  brincfarte«rvickgdeadm«igtiad6ndesuprfelanio.Desefa^tBtedenMtirtk»pagaia 

nuestro  nomfare. 

□  tiJiufciii  iMsgvkiosdeatfciMiihtucibndesupifetama 
AilBabaMria  Ssupagopresentaiairetrasodemisde _ diai^ieccifarareniasunracaigode _ 


■ahaadBariBBto  flwftrMnLiiiiiaitodecaBprfeHamodependBfadesusiluadbnlinanderalutta^del^abrdeh 

prap<Bbd  y  da  hs  omdidDnes  det  mncada  Es  poii^  cfue  no  se  fe  pueda  refinandv  este  pr^stama 

SaipaaalM  Sustedwcndeotransfieieestapfapiedad  a  oira  persona, 

□  pennilirenios.endetenninadascomicionesi,r|uee5la  persona  asumaesteprfestamocjon  SOS 
tfrminos  y  oxididones  originales. 

D  no  permitiremos  que  se  asuma  este  pi^stamo  ONI  sus  t^rmifiQs  y  condkiones  originales. 


Cohlirmacion  de  recep<ion 


^fc*».»«*dsnloaMinnaquehaiedbidoesieionnMbrialiDesiiecesafioqueate|ileestepi^rtaBioporelliechDdeh3befftnnadDo 
redbidD  este  foomdata 


Braa  del  siJiiiaae  Fcda  RmacWaisaidtante  Fedu 

EsiauaOnixNCsuMo  MGiusDEa.ii*  DapRCsnuHo 
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Informacion  adicional  sobra  «st«  prcstamo 


R.*  K  MU/ UCEKM  DE  . 
imnEDEncsmio 
DEMaS/UCBKUDE. 
COMBO  OECTlOntD 
IHAOHO 


■.•QEMU/UIBKMOC. 


IL*  IKMU/lKBIKIIlOi. 


Comparacionei 


ToIbI  ifa  IniMMS  DSOI 

■  lohigoMpUanS 

prtftHwrnp) 


Udito  cftas  rimMu  para  < 


Idtai  que  habii  pagado  en  capital,  imcreses.  seguro  hipatecario  y  coskis 
del  pi^stama 

Capital  que  hafari  pagada 


Sus  costos  durante  el  ptam  del  pr^stamo  expresados  ccmo  una  tasa.  Esta  no 
es  su  tasa  de  interts. 


B  monto  total  de  intereses  f|ue  pagari  iknnte  el  piaao  del  prtstamo  amo 
porcentaie  del  monlo  del  pr^stama 


Aaaptadtodel 


ddpeietBflM 


No  tiene  que  aceptar  este  pr^stamo  por  el  hecho  de  haber  ledbido  este  fonnuhrto  o  fwmado  una 
aplicacidn  para  un  prdstamo. 

Nuestra  intenddn  es 

□  bfirtdarleeervkiosdeadministiaddndesupristafiiaDeieras^ustederTMtirdlaspagasa 
nuestro  nomlire. 

D  VanrfefirlossefviciosdeadmiiMMiacibndesuprfatama 

S  su  pago  presenta  in  retraso  de  mis  de _ db^lecafararemosun  recargo  de _ 


B  reiifianciafnerMD  de  este  pristMno  dependeri  de  su  siiiiadOn  finandera  future  del  valor  de  b 
propiedad  y  de  hs  condidones  del  mercada  Es  posUe  que  i»  se  b  pueda  leAnandar  este  pristama 

S  usted  veride  o  iiansfiete  esta  propbdad  a  oira  persona, 

G  perniidremos,ende(erniinadascjorKJidc)ne%qijeesta  persona  asumaestepristaino  con  sus 
tdrminos  y  condkiones  originales. 

□  nopermitiremosqueseasumaestepristanioconsuslirTntnasycondicionesoriginales. 


ESiaMOON  DE  PRCSUMO 


HIGMA30E3-N.*  OamtSIMMO 
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H-28(B)  Mortgage  Loan  Transaction  24(C)  for  a  5  Year  Interest  Only,  5/3 
Loan  Estimate — Spanish  Language  Adjustable  Rate  loan,  translated  into  the 

Purchase  Sample  Spanish  language  as  permitted  by 

Description:  This  is  a  sample  of  the  §  1026.37(o)(5)(ii). 

Loan  Estimate  illustrated  by  form  H-  . 
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FICUS  BANK 

4321  Bmffcwn  Dotiffwfd  •  Soaiedlyi  ST  12340 


Estimacion  de  Prestamo 

FGaUDCBMnOn  2^5/2013 
soucriMnES  WchaelJtane>  and  Maiy  Stone 

123  Anywheie  Street 
AnylDi«TvSri234S 

dHUEKC  456  Somewhere  Aeeniie 

AnytowivSn2345 
nEOOMOBfm  $2«.000 


Terminos  d«l  prestamo 


6ucmkestaEstmad6ntkPr&  .rnnoparacompanMlaconsu 
OedamcHWi  de  Gems. 


nazDOB-ncsmo  BOaAos 
run  Mian  Adquisiddnporaimpra 

nmwcKJ  Por  5  afiospagocte  intonates  lohment^ 

S/3tasaaiiJSbfaie 

TVODCnCSIMIO  ■Conwendonai  □FHAnVM  a__ _ L 

ML«DB.nCS1MM>  123456789 

■OOIKOKIU*  OHIO  ■S(hBstael4nG72O13aias&00pLm.EDr 

Aires  dBfOfevreiiiBedeMi^aipareBjr  Ik  ciMBBaeipKflBareaepeMi 
orerereei— MHueeitwinirniegmBBreareiek  reresterewreinregre 
deneereiiadiaiesrereiiil9BilBtataKV4/aoiSare5i»paLB]r 


s  lPu»dg  aunwntar  site  monte 


NO 


^  >SeaiHStifaditrreaiaBapretirdclaAD6  • 

Puede  sub*  Irerea  d  u  «  en  d  ate  IS 
tan  ofatener  nds  MfamiBdte,  cansuhe  lareMa  de  I 
rereda  ajretalde  (1M|  ea  h  pl^ea  3 


■Seajusta  cade  tTMdteeapMtir  delates 
«PiiedesubirlreetefH,imenelate15 

•  Indtijie  eolo  d  retefie  y  d  ofred  hasb  d  ate  6 

•  tan  ofalener  nds  ntarmadte,  conairee  la  taMede  p 

■HKlililiifmiinlaiiiilnn 


iflaMeli 

NO 


NO 


Cilode  de  los  pagae 

iUteB6a8 

ittaeOail 

Capital  e  nteieses 

•  S703J3 
nilnfafaniii 

$1,028  min 
$1,359  mix 

$1,028  min 
$1,604  mix 

Segiao  hipotecario 

+  109 

+  109 

4-  109 

OepOste  esfanado  pan  enpuetes 
y  seguros  de  b  dvienda 

B  laodD  pirefa  oumenter  con  d 
pasoddOempo 

*  0 

-1-  0 

•  +  0 

$812 

$1,1 37 -$1,468 

$1,137-$1713 

BreoHlD  puede  oiawenlar  con 
elpiaodmtimpo 


$8,791 


$27,791 


visile  « 

ESntMOON  DE  PdSDUNO 


iaiB  aettetadto  tedejre  tbidopteMel 

BlmpueslassofarebpraiMdad  MO 

HISegurodebviMBiiiiB  MO 

□Oboc 

CDnulleiDSecddnCentopd9mB2tadddefdrlaaenladedqpdalopaHi 
iiepuedosy  sqiRii  Oeteid pager  porsqMmdo  fas  demdi  costoK. 


toduye  $5,851  por  costos  del  pdstamo  4  $2,940  pcx  otros  ocstos 
-  $0  pof  cdditosdelpiestaiTiista.Cansd>El>MdddleienfapdgeM2 


biduye  cxKtos  de  dene.  Cnirede  fas  dredls  en  Cdfade  ddteemen  tedNO 
pore  d  dare  oi  fa  pdgine  2 


iwartgaiiB  ailfanale  para  infamiadte  geneni  y  aynda. 

MOM  1  OE  3  •  a  ■  DU  mESnMO  I234S62M 
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Cottos  d«l  prestamo 


Otros  costos 


1  «driiiiaHtodelpi#dan»(|Ha«is) 
pof  pwwwawjgnto 
Cai^  par  U  nidliid  del  prtsbmo 


Cvgo  par  iniaraw  de  ortdb 


CaiQa  par  vdondte  d»  b  WMEMli 
Honotaiias  dH  afaogarkxM  fSHlanista 


Cartas  de  RgistiD  y  ams  nipueslas 
bopuestas  par  bansfBRnda  de  ttado 


inpuBlasKdiKbprafiiKbdi  mcses) 


(S23.44  donas  dutadelSdtasablaaib  4jOO«) 
MnuddsegundehipolKaC  tneses) 
MmadelsegundetavMefKtadZinese^  i 


hapiiertDS  sob*  b  impiedBd 
de  pornwschnioe  meses 
S«gwodeli9ialBcade  pornesdmnie  i 
SequrodebvraaKbde  par  mes  durante 


Ttado  -  Miza  del  itulD  de  prapiedad 
(M  propetario  bpdanat 


BOknttlfr^r^Cr^HI 


Cargo  par  wgwmdndephgas 

Cai^  par  pcdlaie  (sudaU 

$125 

S1S0 

Ttedo  -  Ertudte  de  teidos  de  prapiedad 
undo  -  HanantioB  del  agente  a  cargo  de  b 
opcBcian  de  cieite 

$624 

025 

1  Cakulo  del  dinero  en  efectivo  para  el  crerre  | 

$32 

Ideal  de  castas  de  ciene  (i) 

$S,791 

Cortes  de  dene  inairdadDs(p»geloiddeote  tel  peifnn 

1  $0 

Pago  BikMiff~oiidns  del  deudor 

$29,000 

Depdsbo 

$10,000 

Fondas  pna  el  deudor 

$0. 

Cidddos  del  eendedor 

$0 

AiustesvaliasaddiDS  $0 

Tabla  de  pagos  a|ustabl«s  (PAI 


Tabla  de  tasa  de  interes  ajustable  fTIAl 


iPegede 

9  para  lospniwras  60  pages 

IntiRce  ^  Maigen  M1iAe44t 
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Informaddn  adicional  sobf  qsta  prestamo 


PKSiMKa  FtosBank 

IEMU/UOaKUK_ 

WBflEKMesiMW  Joe  Smith 

■.•KHHLyUCBiailllE.  12345 
CDHBOBfciaflaKD  jiwsiiiiitKfM  inlmi  iiwii 

1B£KMO  123^56-7890 


*“*** - - - ^-*11  para  rniMparar  lata  prirtaain  rnnnliea 

bSteiae 

$54,944  Total  quehafarapagadoen  capital,  inteieses.segurohqiatacaijoy  costas 
delpr^sttena 

$0  Capilaiquehafarapagada 

Tfa«  pnwiliinl  aiMtel 
lAPIQ 

4.617%  Sus  costas  durante  el  pfaao  del  prfetamoespresadascnniounatasa.  fata  no 
es  su  tasa  de  interts. 

Tfataldefameeaespagadoa 

aleltesadelplaBoM 

pvMaawfnPI 

81.18%  flmonto  total  deinteresesquepagarddieante  el  plas>  del  prtsiainocaino 
parcenta|e  del  monlo  del  ptestama 

1  # 

6ihefcilrtrni4ii  Nuestra  intendbii  es 

MpeietMM  □  brindarleservickKdeadminBtracidndesupr^staino.Deserasi^tistBdemitiidlospagasa 

*  nuestro  nombie. 

51  transterir  los  servkiDs  de  admMstracibnde  su  pffetanKx 

PmgaatnMmdo  Sisupagopresenta  wretrasodemisde  l5dbs.lecofarai>eniosuniecargDcieS%sD6iearfiiGn<D 

totoi  de  lof  mterewf  y  W  cqpiurf  4iie  page  nwnaMimenle. 

nefcMadamianle  flrrfnanciamientodeesteprts&modependeridesusinBaOnfinBiideratului^  del  valor  deb 

piapiedad  y  cfe  fas  oxidiciones  del  mercada  Es  poafaie  que  no  se  fe  pueda  lefinandar  este  prtstamoL 

SegwedeieiiWewdh  Este  pr^stamo  odge  un  seguro  de  fa  vivienda.  c|ije  puede  obtenerse  de  una  empresa  que  usted 

seleccione  y  que  nosotiDs  oonsideferhas  aceptafale. 

Sypoertei  Si  listed  vendeobansfieie  estapnpiedad  a  ofta  person^ 

□  peimitirenios.endeteiiniiiadasciindkione^queesla  persona  asumaesteptestamu  con  sus 
terininos  y  condkkNies  originales. 

Q  no  permitiiemos  que  se  asuma  este  pr^stamo  con  sus  tdrminos  y  condidones  originaies. 

Vfaloeacibn  de  h  &posi]iequepicfaina5unawaioiad6nde  fa  vwienda  para  determinarei  valor  de  fa  praptetfadyquele 

vMaada  cobiemosparestavaloraddndefa  viviBiida.lnfnBdBtemen(i^ledaiemosunacxipadefavalofadbn 

aunque  su  ptestemo  no  »  ciene.  IHjede  pagar  para  que  »  ha^  o»a  valocaddn  de  fa  vivienda  mds 
paia  su  uso  personal  yeste  coirera  por  su  aienta. 


Conhrmacion  de  recepcion 


M  tmar,  iisled  soio  ooninna  que  ha  redfaido  esie  fomutaiia  No  B  neoBsario  que  arxfite  esie  ptestarao  par  el  hecho  de  hafaer  temado  o 
redbido  este  famiidaria 

J 

RtmadNKAdtaniB  Fecha  Hraiadelaiaoidlante  Fecha 

ESiauaONDEPlirsilllMO  MGMA30C3.N.>DB.K&IMI012MS47M 
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H-28(C)  Mortgage  Loan  Transaction 
Loan  Estimate — Spanish  Language 
Refinance  Sample 

Description:  This  is  a  sample  of  the 
Loan  Estimate  illustrated  by  form  H- 


24(D)  for  a  refinance  transaction  in 
which  the  consumer  is  estimated  to 
receive  funds  firom  the  transaction, 
translated  into  the  Spanish  language  as 
permitted  by  §  1026.37(o)(5)(ii). 


-  .  (• 


[ 


I 


-4 
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Dtttalitts  d«  los  costos  fM  dorrs 


3  %iMnanlDiM|iiManio(IHnlDS) 
Cjigo  par  tnnAidon 
Car^  par  d  cshKio  cM  aOflo 
Cargo  par  U  soidhHl  dd  ptMamo 


ti,no 

S7S0 

$450 

SSOO 

$250 


Otros  costos 


Cartas  de  regisoo  y  abos  impueslDi 
linpuestDS  por  tiatisferenda  de  dhiD 


$ao 


lmpuestaisatMcbpra|Nedad(6nieses)  $632 

Ra^  artkgiado  da  miereses 

($t7Jl<iarios  dl■anlB»dhsatataEade4L2S«)  $266 
WmaddsegModahipotecad  m— )  $82 

ftimadelsegurt»debvwienda(6iiieMS)  $60S 


■.SarddaKijM  Mdeit— pnadi  fbdw  $05 

CargoporomltddeBmasdainundaddn  $45 

Car^pordrtMnunadOndeaonasdeinurKtadOn  $25 

Cargo  portaafcadOntiAiularb  $65 

Cargo  porMbrma  da  odflo  $30 

Car^porirwartigaddnsafarasiuadOnliiiulatb  $45 

Cargo  par  sdaraoOn  da  awiandi  $425 


r  . . .  " 

YMgrtratiOlivMHiOalclBtic  $415 

Impuestos  sdrra  b  propiatbd 

da$ia5J0parmesdirratila2nit5es  $211 

SagutodaWpolBcada  pormasdmnte  itieses 
Segura  da  bvNienda  da  $10043  par  mas  durante  2  mesas  $202 


ILObas 


^^SaraSe^SBpSSeaSSr  $8M 

Cargo  par  ngretdOndaplagat  $85 

1UE>-Esfetdiodel8iiKdapni|iiAd  $200 

IldD  -  Honarahos  dd  agma  a  orgo  da  b 
apetadOndedana  $350 

Ttado-MizaddiaidodaprDpiettadddpras&ttKta  $251 

Tbdo-garambpmwrarnddi  segurodeldiubdepiapiedad  $50 


LimNLDEoreoicbymf^r-rc+ii} 

IMN 

D^l 

$5,599 

CrdShB  dd  prartamrsta 

-$S00 

Memo  dal  prestamo  '  SUliik 

Idlal  da  axKis  da  aetra  CD 

liquidarionesy  paeostntdasestimadQS 

-$120,000 

Dtaero  tB  efadtao  ertlmede  pen  d  ilefic 
□Od  Dwrdaa  (llbiaDer^ar 

$24,901 

Costos  da  dana  tnandados  estimados 
(pogados  dal  inoreo  del  prOsbmo) 

_ SBL 

iSIMaaOM  DE  PICSUMO 


MGH*2K3>I«.«  OaPlOnilO  12345670 
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Informadon  adidonal  sobra  esta  prestareo 


FTWITO,  RofiBank 

■L«  DEIHUnKEM3kaE_ 

asanEKMCsniMO  JoeSmith 

ll.-DEHHU/UCBKHK_  '12345 

COMBO BfcnOiKD  jiN‘miiili#lii  inlwJi  nwii 

mewD  12^56-7890 


OMBiai  HPOIEOMO 

■.*  IKMtVUCBK»K_ 

wanEOErMsmuo 

N.*  KMtSnJCBKMK_ 

CDMEOaECraOMCD 

mfFOMD 


UMjheestaarwadldaapesgriiigpaeareiteprirtaiwucDaeteea. 

SnSaiiM 

$51,932  Ibtal  que  habrdpa^doen  capital,  intereses.segurohipotecarioyaistes 

fblptbtamoL 

$13,788  Capital  que  hifardpagada 

Ibaa  pomtebal  omtel 

lAPRI 

4.537%  Sus  costos  durante  el  pbm  del  prbtamoeKpresadoscomouiBtesa.  Este  no 
es  su  tasa  lie  inteib. 

prialam»fnP| 

77.28%  dmoMo  total  de  iiiteicsesc|uepagar4  durante  el  pbzo  del  prbtemocanio 
pbrcent^  del  monto  del  prbtawna 

Otrat  consideracionet 


iMoracttadBli 

wtiWiti 


No  tiene  que  aoeptar  eHE  pi^stamo  par  el  hedio  de  hafaer  reoliido  este  (ofTnulario  o  fimiado  uni 
apfcadOnparaunprfettniQ. 

Nuestra  inlencibn  es 

G  faiindarleierviciosdeadfningtfadOndesuprfataniaDesef  asf,  ustedemitrtlospagDia 
nuestronombie. 

SI  transfcfirios«rwkiosdeadniiiiBti«ici6ndesupffatanxx. 

Si  su  pago  presenta  tn  retraso  de  mb  de  15  dias,  le  cofar»enios  w  Rcarga  de  5%  sobeef  manfti 
total  dektsmtOEXiy  el  capital  quepagamensualmente. 

flirfnancamiciitDdeeaeprfelaniodependEridesusiluaddrtfinBndefa  future  del  yabr  deb 
prapiedad  y  cb  hs  concfidones  del  meicada  Es  poafale  que  np  se  b  pueda  lefinanciar  este  pibtama 

S  listed  acepta  este  prbtamd.  podria  perder  la  protecddn  de  la  by  estatalc|uequ'izbtengaen 
este  momento  oKiitra  b  responsabdkM  de  pagar  b  deuda  anpaga  g  su  prestamista  qecuta  b 
hqxHeca  sobre  su  casa.  Si  pierde  esta  protecddn,  puede  que  tenga  que  pagar  b  deuda  restante 
indkiso  despub  de  b  qecuddn  de  b  hqioleca.  Le  reaimendamos  que  consuke  con  im  abogado 
para  dblener  mb  informacidn. 

Este  pibtamo  odge  un  segtao  de  b  vivienda.  Clue  puede  ofatenerse  de  una  empresa  que  lEtetT 
sebcEkme  y  que  nosotiDS  congderenws  aceptafab. 

Si  ustedvendeobansfieie  esta  piopiedad  a  oOa  persona,  ' 

□  pramititengn,  en  determinadas  cnndfciorres^  que  esta  persona  astana  este  pibtamo  cow  sus 
teminos  y  coniticiones  origimles. 

SI  no  permitiienios  que  se  asuma  este  prdstamo  am  s'us  tetminos  y  condiciones  orig'inaies. 

Es  posbb  que  piibfins  una  valoracidn  de  b  v'rnenda  para  determinar  el  valor  de  b  propiedad  y  que  b 
cobiemos  por  esta  valoraddn  de  h  vivienda.  Inrnediatamente,  b  daremos  una  oopa  de  b  «loiaddn 
aunque  su  pibtamo  no  se  derre.  Puede  pagar  para  que  se  baga  otra  vaioracidn  de  b  viwieixb  mb 
para  su  uso  personal  y  este  cnrreri  par  su  oientB. 


80245 
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ESHMACION  OE  PRCS1MMO 


niGMA3DE3-N.*  OH. mCSOMO  1234Sa7n 
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H-28(D)  Mortgage  Loan  Transaction 
Loan  Estimate — Spanish  Language 
Balloon  Payment  Sample 

Description:  This  is  a  sample  of  the 
information  required  by  §  1026.37(a) 


through  (c)  for  a  transaction  with  a  loan 
term  of  seven  years  that  includes  a  final 
balloon  payment  illustrated  by  form  H- 
24(E),  translated  into  the  Spanish 


language  as  permitted  by 
§1026.37(o)(5)(ii). 


FICUS  BANK 

432lRandDfnlaulnanl .  Somtci^',  ST  12140 


Estimacion  de  Prestamo 

FCOUKBMilOH  7/23/2012 
SOUCTBUnES  Mchad  Jones  and  Mary  Stone 

123  Afiyurheie  Street 
'  AnyttM»rvSn234S 

■MUOU  4S6Soinewheie  Avenue 

AnylD«m,ST12MS 
MKCMOEVEmt  $190,000 


Tenninos  del  prestamo 


GuaideataEsHmaddndePriistamopamcompiMaHaaxisu 

DedamddndeOem. 


njoooELtwtsamo  7aAos 

'FMAUMD  Adqiasiriiinporcompta 

nooucTO  A/io7cuotaextraQfdinaita,tasaiia 

TVOKPiCSllllto  H  CanMendaml  DFHA  aVA  □ _ 

■.•OaMCSIMMl  1234S6789 

■jOOUKOKUISA  DNO  ■Sl,iHS«iei{V21/3O12ahsSfl0p.m.EDr 


Mes  dtofdenit  IB  tosoifeMertl  bipunlDsy  nsaedRQSdef  piestatnnrfxiMn 
(oneaocaiiienai^iiaetfaeiqHeeli  iaBidrBeei&  iMbitedMiiisaHiosdr 
deircsnwiDidDRBiii^niB/aiEiB  eiMiaoi2alB5i»fLiH.£Dr 


idHpuAeMdaneT 


Seguo  hipoeecatio 

Dqpdijtocdimado  pan ‘mpuestcK 
y  seguras  de  b  vwienda 
Bmantopualeaummlarian4i 
pasotUUmpa  ^ 


$1^0 


$149.26Z95 


BmaMopuBkaumemrcon 

tlpasodatmnpo 

BlnipiiesKKSofarebprapcdad  Sf 

SISeguDdBbBMieiidi  Sf 

□Oooc 

GmuAe  fa  Secddn  C  0!  io  pdgiina  2te  detofcf  (b  Jo  cuenft  de  dqNiaro  poiD 
faipuedDf  y  leguros  Deberd  pogo/ par  sepomdo  fas  demdi  autos. 


H-28(E)  Mortgage  Loan  Transaction 
Loan  Estimate — Spanish  Language 
Negative  Amortization  Sample 

Description:  This  is  a  sample  of  the 
information  required  by  §  1026.37(a) 


and  (b)  for  a  transaction  with  negative 
amortization  illustrated  by  form  H- 
24(F),  translated  into  the  Spanish 
language  as  permitted  by 
§  1026.37(o)(5)(ii). 
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FiCUS  BANK 

432lHaiidoinBoi*!wni .  Somecity. ST  12340 


GacmkestaEstimaddntkPiistamopamaiintunMlaconsu 

DedandbndeOem. 


Estimacion  de  Prestamo 

FEOUKEBBIM  7/23/2012 
SOUdlMnES  Michael  Jones  and  Mary  Stone 

123  Anywhere  Street 
Anylowi^  ST  1234S 

iHwau  456  Somewhere  Arenue 

Anytown,  ST  1234S 
nKOODEWEim  $180,000 


RAZoaB.ni£5iaHO  30aAas 

rui  mn  Adqiiacidnporainiixa 

HDOUCIO  A<io5ainuilgad6nneyta«,1/1  twaaiiwlaiilB' 

TVOKraCsniHO  ■Comendoiwl  DFHA  aVA  □ _ 

«.•  OB.niCSIMn  123456789 

MDOUEOKIIIS*  ONO  ■S(,hastaeiV21/2012aias5fl)p.m.EOr 

Anaei  reidme  to  tnpvntKy &aedMsre*pnannrpiMn 

ooeMocoiiMKB^ueiBlBdBtoqiiHtotosKtotoiHeLibiaBtofdnestBsiaiee 
dHieeatowBiai  titoiwi  eawlH  tusta  toM/ail2atoi5Mfim.ar 


rTermmos  d«l  prestamo 

Moalo  dal  priitBreii  ’ 

<171  nrm  SI  •Pi*deto*toharta$lTM»a 

.puedea—mrertiastttototoe 

ThM  Jahmidi 

2%  Si  -SeipwnrtolatoMapMlirdtoaAo^ 

■  •  Puede  wAto  hrete  to  7%  ea  to  arto  10 
•  Para  otamer  mts  infbnnadte,  aaisullela  MMb  dc  tasre  da 
latttoii|atotoirfnA|ilap*»re2 

RifBHMiMal 
da  htoMMS  y  capital 

Comutto  to  samdn  dr  pan 

proyartBdbt  paw  Mbwa  lotto 

otmodb  dr  ai  pogo  fflsiHito 

$63Z05  SI 

^  «  •PuedeMblrhMta$1,2a7antotololO 

•  biduye  mId  to  toMfds  y  ao  to  tapRto  hastato  ato  6 

•  Pan  ofatoner  Hits  ifdarmadbn,  consuka  la  tabto  de  papM 
afatoafales  IM)  ca  la  pd0Ba  2 

Midta  por  papa  aatfdpaiio 

NO 

Greta  Htmeadhurta 

NO 

H-28(F)  Mortgage  Loan  Transaction 
Closing  Disclosure — Spanish  Language 
Model  Form 

Description:  This  is  a  blank  model 
Closing  Disclosure  that  illustrates  the 


content  requirements  in  §  1026.38,  and 
is  translated  into  the  Spanish  language 
as  permitted  by  §  1026.38(t)(5)(viii). 
This  form  provides  three  variations  of 
page  one,  one  page  two,  one  page  three, 
four  variations  of  page  four,  four 


variations  of  page  five,  and  two 
variations  of  page  six  reflecting  the 
variable  content  requirements  in 
§  1026.38,  This  form  does  not  reflect  any 
other  modifications  permitted  under 
§  1026.38(t). 
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I  a «  •  Etfgfciiwufawogsu>MnfccfaraoiiHmtfgfatMwiiinosycm<fclu>iBfciQfai<Wjirtttuinu 

U0Cl3r9CIOf1  GQ  ClOnrO  ylasaislostkiiem.Compant^docummloconsuEsdmad6ndeMstama 


y  seguras  de  a  viMenda 
flnioieppMBifc— entBrcai  H 
paaoiUtiempo 


Bmaatopm^ 

pasoMtmpa 

ailafrigna4 


■III  Jipiillof 


Onirfu  <iillii|iilpiii  fhii  <lHilBifchri>imiiint)>iiii»|NBin'iiiiiiiiimiji 
MgMotnrtiwrt/inyriiiiiiiyinniflnfatdBwtecw 


G  IniwBlDS  sofaR  b  propiedid 
□  Sigwo  de  ta  WMHKb 
□ObDc 
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M  I  .  <  ■  [OtkianjIanoesunadeHamninsabnlastianintKyaindidonBfini^fkipiistano 

UGCl3r3CIOn  Q6  ^I6IT0  ykmwslosdBiiem.  CompantsleduLumetiluaonsutMmad6nSeHiislamx 


InfoniBciAnsobreelciBne  InfciniHcidn  lohre  b  ttareaodbn  lfifonnaci6inohreglp»faljniu 


r  T^rnnlnos  del  prestamo 

Till'll.  Ilf  nr ''  f  1'  1  >1  /"■  ii'i 

IlDlltB  JbI  |II<H1MII 

• 

Malta  por  pafB  Mitkipade 

• 

r  Pages  proyectados 

1 _ ^ 

OlaalodblDapaiiBa 

i 

Capital  e  inlereses 

Seguo  hipotecario 
OEptetoestirado  paa  inpiKStos 
y  seguRJS  de  la  vivienda 
Bntanmpumieauitmtmcan  ef 
pasodtHiempo 

hopaoaliM,  Mguro  y 

S  monto  puBdt  aumentar  on  «f 
pasoddaempa  CanuMte  dtaMs 
mlapdgmi4 

EtaaMMMcMaladuya  ifedopMaT 

D  bapuesiDS  solife  b  prapiedad 
,  □SaguDdBbvMoicta 
□Olnc 

GDiB«Ae  en  ill  pdgina  4  tai  dBloia  de  Jo  cuenta  de  dtpdgilD  pom  impuBfa  y 
seguos  XMwai  popor  piv  s^Mvodo  ios  demds  OBIDL 

r Costos  al  momento  del  cierre 

1 _ ^ 

CoatDadatiaiia 

induye  poroMlDs  del  prestamo  4-  por  alias  costos 

par  ertifitos  del  prestamislaL  Comuteta  dbaofcs  SI  lopdgma  z 

Dtaaneoa  ofartlva  paem 

oldona 

Induye  costas  dedBrtB.Consbletaide>Mu  at  QdododWdHW.  CP  dtoao 
poB  d  OBR  cn  ill  pdpno  J. 

80249 
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HkGIMI  OES'K*  DafnESlMIO 
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Dedaracion  de  Cierre 


t  <.  V 

fids  fafiMiiiBiD  <5  uno  tfadsBcidn  ntn  lof  tfnninos  jf  ctmdkionB  AioIb  (W  pi^stmio 
y  km  casks  dedem.  Coapan  salt  doaimetuo  can  suEs^kmkddaden^slania 


InfamiacitesofaRciciBne  rtbmiacibn  «oheb  ttanaoibn  tnfarmacitfn  sabre  eiprtstamo 


r  T4rmir»os  del  prestamo 

ifWJsireg*wrtariilareil»Aatj»&r«Md— J 

T^^hs^ii 

- 

Mrfto  pecpstn  —UdiiadlQ 

.  ■rt.i  rrewIrttlireT 

OntaaBtaeedhuriB 

r  Pages  proyectados 

1 _ _ 

Okadmdmtmpmtym 

Capital  e  jntBBCs 

Segtao  hipotBoiio 
DEpdshDeslanadD  fBB  vnpuBics 
y  seguRis  de  b  vivienda 

B  manta  pumkaumarnm  am  d 
preodd  tempo 

flnwniDpiwrfr  waarelnt  mn  d 
poredd  feeippa  CoKofte  Ids  dMks 
«lBpdgiM4 

rataialbiailiw  bdiiy  ffadapli'dreT 

D  hBfwesKis  sabre  ta  prapiedad 

□  SeguDdSbreMnda  ^ 

Gotift 

Cbnsidb  en  topdgino  4  tai  ddofa  db  <0  oenla  de  dkpdatopon  eqpiiatiB  y 
SMgMPsDrtadpiigarporsppflnidotodenidsfaslos. 

[  Costos  al  memento  del  dene 

1 _ ^ _ 

CMbaadaciatre 

Induye  poroosaosdelpidstamoe  porotios  costas 

-  pofaddtosdelprestatnista^0amM>gtoddBlsailgpd|pno2 

■Idom 

InduyecoslKde  derre.  CoRHlIriasdEadksaiCdmiDdddiiflnflDdbdM) 
pom  ddBreentopdpnoiL 

(saMuaOHaiCBK  HiGiMioii.a«aB.reesnMo 
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pwlddam 

Okmn 

□  M 

TT  I'm' 

MiNA30i6>it«  nanCsiMto 
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infbrmadon  adidonal  sobfsta  pf  ast— > 


Declaracton«s  d«l  pr«statT>o 


taarttiBcita  oagaUm  (aumento  cW  monlDdri  pt^damo] 

Oa  acuBRio  OBI  tai  tfnainas  d»  lu  piiitanic^  iBted 

□  ifcbafitifcw|iaj|o»iiieniMlB|»ngraaurtntqunioinduyew 
lodat  hB  infeieses  adBiriadDS  paa  ese  RMS.  Oaiio  oaisecuencB, 
d  monto  da  so  pi^stamo  aumentaU  (anortaddn  negiiMD  y 
pasUmMla,  sad  mis  JdD  qua  al  iRonlD  ori^nal  iM  prtstama 
InsafuiiRii  delRinntodasMpidTtTmndMdiRyBiSM 
pliripariflnaBalpaliiiwniimp»uitBdiienaeiies>einnwetite. 

□  puBdaMiarpaqasmensiHiesqw  no  aickqan  lodes  las  intecesas 
adeudados  pm  asa  mas.  S  las  liaM^  al  iMHlo  da  su  piastamo 
aumentad  (amotlizacian  negabial  y,  como  ORisecuefKj^  puede 
set  udsaltoquaelniawioaiginaicfclpdsQinaljns  wBiwnlint 
(fciRMnlpdasnpdstamaciTiiiiniiyansupartidpadanaiel 
poBrimafiDquB  uslad  tiane  an  asta  imnuelila 

□  noindttyaunaoiaiaedsiicadejmuitifadannagaliva. 


Suprtstamo 

□  indiiyeunacaiactertsliiadadainanii^tpBlapeiinileaiu 
piejliimutafaiyalpagDanaidpadoddpidiLawjLDttoaii 
supiqidpmohteiiti  riafdaj 


□  noRidtayewcmUeihtiLaetedamanifa. 


□  tanM  unaoiafiia  an  dapdsib  pm  impueslDsy  saguos  da  ia 
awianda  (tmfaian  lamada  cuanta  da ’depdsiaa  an  goranda'o 
cuenoda’Meimniiso'lpmpagarlosamDsdelapinpiHlari 
qua  sa  dalafan  a  conliniiacidn.  UB  caianta  an  dapteilD  pm 

impuasaas  y  sequos  da  b  viviandi^  usmd  pagarfa  eshia  cnslai 
cbactamama.  tal «  an  im  page  granda  o  an  das  pages  al  aAa  B 
posida  qua  su  pmstanasa  saa  lesponsdila  par  tas  sandonas  y  las 
inlaresas  qua  resukati  da  b  bfta  da  paga 


□  notanifciunaaianlaendapdsilopan|uaDiBlBdbiadiaa6 
□  lupiesonmta  no  baiiam.  listed  detaapagarduBCtamenla 
susa»sfcisdabpwqaecfa4,ciRiiolQsaHpueslasydsegMPda 
b  smenda.  CanRHili|uesa  am  su  pnstamnb  pm  preguntaria 
si  su  pidstaano  puade  ORibr  am  mu  oMfUa  da  depOsio  pm 
impueshB  y  saguDs  da  b  snienda. 


Es  posUe  qpe  hs  astns  da  b  ptopiedad  cambian  y  amm 
amseotend^  su  page  a  b  cuanta  andapOsilD  pm  impuestas  y 
sagtHos  da  b  viviendB  pocki  wanar.  Pua^  cancatar  su  aianta  an 
d^ddlp  paniB  bhao^  ddia  pogir  sus  oslas  da  b  propiedad 
>beLlaiii[BRe.SnopagalosiwpMestessotRabpropieebd.alasladoo 
gofcienioloaipuadBHDimponerwnltasosandonesoaimponeftm 
amfaaigo  fisiai  a  asb  pnpieiiad.  S  no  poga  nmgmw  da  estoE  OBtas 
da  b  praptedad^  su  prastamisb  pueda  ti  alegar  hs  mankB  al  sabo 
dasupnjTnmn.aagfegarunaggnbandepiaatoasupifalawoo 
9  amgiria  ipa  pagua  im  seguro  pm  b  pnptedai^  qua  b  pKstanasta 
adquianansunainlRa^yqualalwa  UnMimoBbinisabDyla 
brindarl  menas  bendiaas  qua  el  epte  poiMa  adquinr  par  su  annb. 
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D«d«racK>nes  del  prestamo 


Evcftan, 

B  posirie  que  ka  astas  de  b  prafiedad  canfaien  y  cocno 
ansecuaida,  SI  pago  a  b  awnla  en  (tapddlD  pan  mpueslDS  y 
swgiaiis  de  b  vMenda  pocfei  variar.  PueA  cancebr  SI  amta  en 
depdato^  pero  B  b  hac^  (bbe  pagar  SB  OBtas  de  b  prapiecbd 
«itBctaniMilE.5nopagalciinapues>Kadaielapro|]ieifad.elMtadDO 
gotaemo  local  pueden  1)  imponer  mukas  0  sandones  o  2>  isfioner  im 
giibaigotBcala€snpropiHlad.5nopaganingunodeeslD5agtD» 
dob  prapbdad.  Si  prestamista  puede  t  agngar  bs  montiB  ai  aldo 
de  SI  piddamo,  2)  agregar  una  cuerta  oi  depOalD  a  SI  iMbtamo  o 
9  odgirtB  pague  tn  segwD  panta  propiedad,  qua  ei  pnstamsta 

adipiiereaiMinoniliie^yqiielalvs  tHwMuncostDmbaltoyb 
brindatdmentBbaiwfciMqMaelquepoiWaadquidrporsiaienta. 
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DecUrackones  del  prestamo 


Cmtitiimm, 

EspasUetfmkBcastBBdebfmifmbdamiamfcamo 
anseoBncB^,  su  pago  a  la  cunb  «  depteilD  p»  ■npuBW]|^ 
soguos  de  b  VMienito  pocM  wrar.  Puede  onoetaf  w  cumBM 
d^idsto,  poo  9  b  luc^  iMie  pagv  SB  cebKb  de  b  pngaedHi 
tbcdaraode.  S  no  (Bga  las  irapuBlDS  nfare  b  prapiKtad.  ei  edado  o 
gofaboio  local  pueden  1)  ingKaier  mdbs  o  sandones  o  2)  BiiiaKr  ui 

«™»™gn<Mlaacta|w^iip«Liii  Sintuny  niwyinfto  ttKfriKSnt 

lb  b  prapiedKi,  91  prestambb  pueda  t>  agngv  tas  manias  al  sddo 
de  su  pi^amo.  2)  agmgv  una  oBrta  ai  di!pddiD  a  91  pidstno  o 
31  adgirie  que  pagim  im  segmo  pm  b  praplMbc^  qua  d  prestanasta 
adqubreensunonilaa.yquetdus  tmMimoBlDiiibafeDyb 
taraidarl  mmos  taoidlm  qua  d  c|ua  podrta  adquiB  par  91  oimta. 


OKUUUaONDiCBK  MCMaSDCi-K*  aaMSIMK) 
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DecUractones  del  pr«stan>o 


Dedaracwoes  del  prestamo 


Otras  de<larac  tones 


Calculos  del  prestamo 
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Declafactones  del  prestamo 


Otras  declaration's 


SelecilDi^iMi 


sdegnMIiai. 


UMkI  piBtfe  pader  eda  pnfMfad  9  no  aan|fc  am  sus  pagos  o  ccn 

d  iBiD  de  tat  o^igKionKde  erte  prtrtm. 


Su| 

□  anfatadpagosoiaicHetai  undo  total  adewtadolpngot 
|niridn)yiea|iicartna9iprtrtMna 

□  pockloHHtanatocnunaciMntateiBiadiliHtiqiiecidnei 
icslD  del  pago  y  hiigo  apkaii  d  pa^  total  a  91  pdstama 

□  noaccpIapagatpMdaies.' 

Si  cste  pddamo  se  eend^  es  potSiie  qua  91  mievD  prestannta 
teiqairai 


Si  adquHR  lau  deuda  NByor  ai  valor  deesta  nmieble.  tat  nteieses 
dd  HKailD  dd  pdstamo  (pc  sm  9f>efkBcs  al  valor  real  de  mensdo 
no  K  deducadn  de  98  inqiuestDS  fedefaks  sdiie  b  lenta.  Deberfa 
ciaaultar  am  un  asesor  feed  para  obtener  mis  infamiaddn. 


Conidta  91  pagad  y  SH  msbumenlo  de  garantta  para  obtaner  Mof- 
maddn  safaR  to  siguieniK 

•  jQid9KBde9noliBCB  9Bpagas? 

•  {Old  es  wi  inamipinMnto  de  pago  dd  pdsfiano? 
«SihiarinneT,enqim9ipres>aiiiBlapuBdeeogateqiiepagiie  d 

pdstamo  par  anbdpadoi 

•  Lat  mgias  para  maizar  pogos  antes  de  la  tadia  edipulacta. 


BrdmandainiedodeestepitetaiMdepeBderidetMtiiiadOn 
taiandoa  toha%  dd  valor  de  propiedad  y  de  bs  aoMbdanes  dd 
mwnrto  Etpodhlequenotelepiiedaiginandarestepdjtaiiia 


robae 


cn  fbdEtminadas  CDMicianes,  queesta  persona  asoma 
e^pdstamoamsiBtdiiiinosyaMiiidDHesori^iles 
□  BopeianliriqMeseaiinHaeslepilitatiioamiMtttmBnosy 
amiidanes  oiiginales. 


i  Inefo  dc  to  dKDittai  de  In  h^Mtaia 
Si  91  prastamisla  ejeoita  la  hipoleca  sabre  cite  mmuebie  y  (iilu 
deoiaOn  no  odne  d  monto  de  saldo  pendtanta  de  ede  pdstania 
U  bIqrestalalpiiedeprotegedoamlialaiespaRtafaddaddepagar 
d  sahto  pemienae.  Si  vudve  a  finandar  o  adquim  aba  deuda 
sabre  esie  aimuebl^  puede  penler  esta  ptoleaaOn  y  tenfci  epm 
pagar  b  deuda  icftante  despids  de  la  efBOKite  de  b  hipoteca. 
In  moBoendawioi  que  ennsdte  am  unabogado  para  obtaneriids 


□  b  ley  estatd  no  to  protege  ambabreqMnsabddaddepagard 
saldopenciento. 


Ngoa  bdntaL  Total  qne  hatart  pagado  dequds  de 
lofaer  bedn  todot  k8  pagos  de  cqdaL  ntaieses, 
segmolapntrrarioyagtDtddietil  an.  iiyrtiib 
pragntaadQ. 

Cfol— kI—lB  monte  eniWmrtquele 
OMtaiidpditaraa. 

deqMts  de  <pm  pague  d  cargo  fnandero  iddal. 

tan  poremdad  amtd  (Am.  StB  CDStos  durante 
d  ptandd  pdsbma  etpreadoB  como  una  tasa. 
Esta  no  cf  su  tasa  de  inlctts. 

de  tas  mtereses  que  pagaii  draante  d  (daao  dd 
prdtamqcDmopoicenlaisddBMido  total  dd 

{lletM  ptegnmaaT  Si  lieae  pmguntas  sobre  los 
Mnims  y  coslos  dd  prdstam  que  se  estddecen 
en  esie  formabtia  utice  b  mtonnaddn  a 
ambnuaddn.  Para  ablener  ads  edormaddn  a  para 
presentar  lai  redama  aanurdquese  am  b  Obdna 
para  b  AntecdOn  Hnandeo  dd  Gmsumidar  en 


HkGMtSDCi'H*  OaPRCSIMHO 


mt* 
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Informacion  de  contacto 


Nw*fe 

1 

Cufredor  M|KiCKarto 

CarredorlnmoMHlD 

(Deodar) 

Corredat  bwidMIiflD 
(Weadedor) 

Agetde  a  cargo  (fe  U 
bperaddn  de  dsn " 

! 

OhcoMn 

-  ■ 

IL'dellMU 

N.*  deteada 
de _ 

CsatadD 

BLdeoDHlactB 

deNHU 

■ 

RXdeasdKlBde 
IkMdadc _ 

Como 

ctacMmcD 

0 

Confinnadon  <!«  r«<epd6n 


M  fnrar,  udfed  silo  oonftrma  que  ha  redbidoc«to  formutana  No  es  iwcesario  que  aoepteeste  pi^staiiio  pord  hecho  de  halier  limaiio  o 
ledbidD  este  fanmiaha 


Rrma  del  sdidtanle 


OHUMOOM  K  OBHE 


oancsmao 
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De<iaiaoones  del  pres^amo 


Otras  decia ration es 


Se  teotaga  un  iniBfe  de  gnntti  cn 


AaptMlte  M  prtKMo 

No  tiene  que  acepbr  esie  pi#damo  por  d  hecho  lie  hiber  redfaido 
este  foraiutono  o  innado  una  afAcadbn  pan  un  ppMama 


UMed  puede  pcRler  etta  pniiedad  si  no  oaqie  am  RB  pages  o  cm 
ei  msto  de  bs  aUapekmes  de  esie  prdtama 


SiatpagopresenbimratBsoileinisde _ dlas,supiesl»MS&le 


□  aceiitei  pages  mmoKsalmanto  total  adeudado  (pages 
paidalBS)  y  se  apicaidn  a  so  prtstaHMiL 

□  poManalEnBloeaiauaintaiepaiadahastaqueadaael 
Msto  dd  page  y  hiego  apicaii  d  page  total  a  SH  pdstama 

□  no  acxpta  pages  pafdaies. 

Si  cste  pdflanm  se  «end^  es  posdile  epm  su  miewD  lacstainisb 


SiTdfpBPir  MMdeudawapGf  alwlof  deesteinnMeiile.les  wIeibmu 
ddiaentoddpdstamonMeseansupetkaesalsaloriealdeaiewado 
no  le  deducMn  de  SUB  anpueskis  feteafes  sobie  b  lentai  Odxrfa 
CDRsdbr  am  un  asesor  paia  ebtener  mds  adonnaddn. 


Cenadb  w  pagad  y  su  mstnanodo  de  gasanUa  pan  obbner  Mof- 
nneite  sobn  lesigiiBente 

•  iOidsmdetinoliace  suspages?  ' 

•  {Old  es  un  naaRpiraiaito  de  pago  M  pidstaam? 
-Sjtnaritmesenquesuprestaniisbpuedeiaagafcquepague  d 


•  Las  icglas  pan  naizar  pages  artbs  de  b  fcdia  esdputada. 


SiiBbdnndFOtimdbnesbpmpmifadaonapenBwasaipmsbmiib. 

□  penntii^ai4fc.tuininadasamsirioncs.cpieestapewoiiaasMma 
esle  pnstane  cm  SOS  Mnnaios  y  amiciones  ohginaies. 

□  no  penniirt  qua  se  asuma  esb  pdstano  cm  stts  tdminos  y 


nilfBiniliwi'aiiiiili  i  i(i  ini' il aim ihpi mil il ill  iii  iMiiairtii 
finanden  Mib%  del  ador  de  piopiedad  y  de  las  cmiiaones  dd 
mewadoEsposihbcpienosebpuedarebiandaiesteprtstaiiio. 

tbapoMataMdadlnefL  debigacinlbidebli^MilBLa 

Si  SB  prestamista  f^ada  b  hqaiteia  sobre  este  mnudde  y  iSda 

qeaidta  no  cutne  d  immto  de  saUo  pendenb  de  este  pdstamo: 

□  Laleyestabipuedepnilegeribaminbiespansafaiidadde 
pa^  d  saMo  pemfiente.  S  vudve  a  bnneiar  o  adquioe  am 
deuda  sobieeste  mnumtal^  puede  peideresb  piotKiciilkn  y 
tencki  que  pagar  b  deuda  lestanb  despids  de  b  ^Kuddn  de 
bliq»teca.ljraawifiidTinmqueamsdtecmimaliogarinpan 


[  Cakuk>s  prestamo 

1 _ ^ _ 

hgoa  MbIhl  Idbl  cpm  haM  pqado  cbqiids  de 
hafaer  hecto  feidas  tos  pages  de  c^ataL  intenses, 
segurobpobcarioycnstPscMpdit— iiijrtnb 

Caagn  tnanilva  B  Hienki  oi  dHtanscpie  b 
cnstaiddpdsbna 

MedPil— dideuBinuidueBdiibwsifcpoiiade 
deqiids  (b  epm  pagne  d  caigo  fnanebm  ncM 

'  - 

d  ptamdd  pdatama  aqMendes  como  ana  lasa. 
Esta  no  cs  s«  tasa  di  inbds 

Mai  do  bmnmi  pagadnadV).  B  mento  total 

de  las  bAmeses  epm  pagaid  duaiib  d  plaoi  dd 
pnstama  enno  pnaadaie  dd  monlD  bitd  dd 

. 

□  LalqrestaftdnolopKilBgecDnmbiespimsatdidaddepagard 
saUopendbnb. 


Sibpnqa»tarttiwoBnawaiaiaciilnpansupd;timw\supiesbmiita’ 
date  pnpadonarie  ima  ojpb  sin  costo  adidanaL  al  menoi  ties  dbs 
aidBcfclciene.Sadnnobhaieciiekaaanmlquesecmsupnsta- 
meda  uiSnndo  b  Monnacite  que  se  b  famda  en  b  pd^na  6. 


Ifllena  ppapaMasT  Si  tdne  pregimtas  sobie  las 
tdminosyawtasddpdstaroqiieseestaldecen 
oi  esie  fomdariix  udfaeb  Mbmuddn  a 
^  CDn(inuacdn.lbnaiiteiisiidsinlbnnaddnopan 
pnsenbrun  lecbna  CDHianlquese  cm  b  Oidna 
panbftdeccianRnandenddGmsunBdofcn 


^-r4. 


MGNtSKfe.N.*  I».ltCS1MaD 


Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013/Rules  and  Regulations 


80261 


D«<iaracK>nes  del  prestamo 


Se  le  otaiga  un  intorts  de  gaiantb  en 


Usled  puede  pcfder  esta  prapiecfad  si  no  ample  am  sus  pages  o  an 
el  leslo  de  hs  otaigadanes  de  este  prtstana 

hgortramds 

SisupagopresentaunirtEasodemisde _ dtas,sup<estaniBtale 

advartunrecargode _ I _ 


MgopanM 

Suprestamsti 

□  aceptartpagosmenoRsalinGnlo  total  adeudadolpagos 
paiciaiesl  y  se  apkadn  a  su  prtstana 

□  podrtmantenerioenunaajentasepaiadaliastaqiieaifaraei 
lesto  del  pago  y  hiego  apfecart  el  pago  total  a  su  prtstana 

□  noaceptapagospaidaies. 

b  este  prtstamo  se  venda  n  posiUe  que  su  miewD  prestMnista 

ten^unapoittkadifcsente. 

SupaeatM 

Si  utted  «(nde  o  tiandiae  esia  prapiedad  a  oka  posona  su  pmstanista. 

□  pennitif^endeteniiinadasamdkianes,(|ueestapefsafiaasuma 
esteprtstamoamsMSrtrniinosyaMidkiaiesonginales. 

□  nopemitirtqtieseasumaestB'prtstaiiioamsusWniiinosy 
omdkiones  onginales. 


1 _ 

Ngiiileliibi  Total  que  hatatpagado  despirts  de 
haber  hecho  todos  los  pages  de  cteibL  intereses. 
segurohipotBcarioy  costas  del  prbtanasegdn  to 
prognmada 

Cmga  inaKteea  B  ma^  en  dOtares  que  le 
costart  d  pidstama 

Mordafoandada  B  inarto  en  dObres  ibsponible 
deqxrts  de  cpie  pague  ei  cargo  bundero  inidaL 

baapnrrenliiilirnid(A>i|.S<Bcastosdtgante 
el  ptaro  dd  prtstana  expresados  como  uia  tasa. 
Esb  no  essutasade  intents. 

lidal  de  bitercaes  pagadns  fnPL  B  matito  total 
detastoteresm  que  pagart  durante  diteodd 
petstama  como  pofcentaie  dd  manto  lolal  dd 
prtstana 

Otras  declaractones 


Aoptodte  drt  prtrtano 

No  tiene  que  acqptar  este  prtstamo  par  el  hedn  de  haber  tedbido 
este  fcnaiifario  o  frmado  una  apicaodn  para  UR  pidstama 

DeduakneaWbomtaB 

Si  adquieiBmadeuda  mayoral  valor  de  este  inniuetdftips  inte«eses 
del  monto  del  prtstamo  que  sean  sigterkves  al  valor  md  de  mcRado 
no  se  dedunin  de  SUE  inpuestDS  federales  sdxe  b  leota.  Deteta 
omsuRaram  «n  asesorb^  para  obtener  mis  Mmiaddn. 

Delirtei  drt  foutrrtB 

Consdke  su  pagart  y  su  msfiunento  de  gaiantta  para  obtener  Mor- 
madbn  sofaR  to  sigiaente: 

•  ^Qudsucedesnoliace  suspagos? 

•  iQirt  es  un  noanpiniiento  de  pago  del  prtstmao? 

•  SituadanesenquesuprestanastapuedeeMigirteqiiepague  el 
prtstamo  par  anbqpada 

•  las  leglas  para  leaiear  pagos  antes  de  b  fedia  esdpubda. 


BiebnandamieidudeestepidslarnodependertdesusilMadan 
laiandera  lidur:^  del  valor  «le  paipietei  y  de  bs  aaaidanes  dd 
mercada  Es  posiUe  que  no  se  le  pueda  leinandar  este  prtstana 

tte^ansrtdlriad  laefo  de  la  rteendOn  de  ta  Mpotaa 

Si  su  prestamista  ejeoita  b  Npolea  sabre  este  aanuefab  y  dklu 
eyeoadOn  no  odae  el  tncnio  de  saldo  perviente  de  este  prtstana 

□  La  ley  estatal  puedepretegerto  antra  bresponsabiidadde 
pagar  ei  saMo  pendiente.  Si  vueNe  a  bandar  o  adquiere  aba 
deuda  sefare  este  inmurtila  puede  perder  esta  pntoeddn  y 
tendrt  que  pagar  b  deuda  restante  despods  de  b  eyecuddn  de 
to  hqjoteca.  le  leaansMlamas  que  amsube  am  im  abogado  para 
obtHwr  lids  mfatmadba 

□  La  ley  estatal  no  to  protege  ambabresponsabSdaddepagarel 
saUopencierte. 


jitaw  pregualasT  Si  bene  preguntas  sabre  Ids 
terminosy  castes  del  prdstaro  que  leestablecen 
en  este  tatmubria  utiice  b  ntonnadOn  a 
ambniaddn.  Raia  obtener  Bds  ndormaddn  o  para 
presodar  un  redama  comuidquese  con  b  Obnna 
pn  b  boteaidn  Rnandea  dd  Consuraidar  en 


OECUUUaOHKCBnE 


MGIMS0E6-lf  oanCSOMD 


i 
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'H-28(G)  Mortgage  Loan  Transaction 
Closing  Disclosure — Spanish  Language 
Purchase  Sample 

Description:  This  is  a  sample  of  the 
Closing  Disclosure  illustrated  by  form 


H-25{B)  translated  into  the  Spanish  * 
language  as  permitted  by 
§  1026.38(t)(5Kviii). 


80264 


» 


Federal  Register/ Vol.  78,  No.  251 7 Tuesday,  December  31,  2013 /Rules  and  Regulations 


_  ,  . «  j  EMhnmdaioesunafleckManidnaotnliBlimiinosycDniSdonBfinalBiklpitamm 

DCdSrBCIOn  Cte  Cicnrc  ylasa>slosdedein.CompanBlBdocumenloaansuEstimad6ndeMstama 


inibniBciAn  sobe  d  ciErre 

VlV30ia 

FwiBaifiM  Vis/2013 
V15/2012 


^idniTrtECaL 

12-3456 

4S6  SoaMMliefe  Am 
AnytDMV  ST  12345 
$1«(000 


bifcnnacidn  sofare  b  trafisaciiOn 
Pm4»  Mkhaei  Jones  and  Italy  Skm 

1 23  AiifMhBB  Sbev 
Anytowm,ST  12345 
Itandidar  StaweCdeandAn^Ooe 
321  SomewhaeOiwe 


taiyknm,  ST  12345 
Rob  Bank 


Infennacidnsobreetiiffelaiiio 
SOaAos 

Adquniddn  par  cxMipra 
bsafia 


B  Conwncxaial  □HW 

□VM  □. 


r  Termlnos  del  pr^stamo 

■IpnbJnipiiatiMn 

$162^  MO 

'bn4nMii«B 

3^75%  NO 

Comtaeto  secddn  dkpanoB 
jeiyei>Nlii|iiHi  iiJwiifasirf 
eUauMladiaipagomauual 

$761.78  NO 

Mnhnporpnytii  Ipiilii 

SI  « llmln  $1^240  si  listed  pagaetpifetamoensu 

totafidad  durante  Ids  prirneros  2  aAos 

Oiula  MlMiAHrin 

NO 

r  Pagos  proyectados 

1 _ _ 

OkidndnkapnpM 

Mwelnj' 

^  >JUMaSaM'’' 

Capital  eeitereses 

SegiaD  hipotecariD 

ettenodo  pen  tnpusbB 
y  snguras  de  la  ewienda 

B  manta  ptKdeaunatm  am  tl 
paaoMtempo 

$761J8 

4  BZ3S 

4  20Gl13 

$761.78 

4  — 

4  206.13 

$1,050.26 

$96751 

ta^inatani.iagnniy 

pBoddSn^  CannkelDsdtadki 
eelopdpnae. 

taCanettaMcMaladayn  ^faidapAnHBT 

47CBS3  Bbnpuestossotaielaprapiedad  St 

Hie^delawnenda  N 

BObDcOfaiigacionesdetaAsodacitedePiiipietBiias  NO 

CorauAe  en  topdpina  4  tos  dtaNes  di  ta  cuenlB  de  dgNSstopMa^pmeB  y 
sqpens.  Oebeei  pager  poriqNradDtoi  demds  OBlDL 

[  Costos  al  momento  del  dene 

1 _ ^ ^ _ 

Coataedadona 

1 

$9,712.10  lnduye$4;i694jD5parai5tosdeiprestamo4$5j0iai)SparatiDsaMbis 

-$0  porcredilosdelpre5taiiii5ta.Qnside/bfdtaaaesentopdgmiZ 

$14,147.26  InduyecnstosdederieLCDHHtaeiasdfeadteaiQifcMbdBldwewendtowo 
pamkdantnlapdginal 

OECLMMOOM  K  OBK 


MGIMlIEfi.k- □aP«esiMH>123«5SI9 
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Informacion  adicional  sobre  gsta  prcstamo 


Oedaraciones  del  prestanw 


Amcrttuclta  ncgattm  (aumnto  del  moiilotM  ptMtamb) 

Oe  acoeido  0X1  Ids  ttnnincK  de  M  prtaanip,  usted 

□  debereaNzar  pages  mensiBlespngniiudDsque  no  induyen 
bxks  ks  iiNEfeses  adeudadn  para  ese  mes.  Como  axuecuenda, 
etiiMnlDdeHipftetainoaunientara(amorlHadOniiegaliya)y 
posiUenMnte,  sera  mis  dto  que  el  inonto  origmal  del  pe^ftamu 
Los  aumentos  del  monlode  su  pefatamo  dismiiiiiycn  su 
partkjpaddn  en  el  patnmanio  que  usted  dene  en  este  ininuefaleL 

□  puedetenerpagosmensualesqijeiioindiiyantadaslasitilefeses 
adeudados  para  ese  mes.  S  kK  bene,  el  monto  de  su  prastamo 
aumentara  (amoitiacidn  neqafbva)  y  axno  oonsecuencia,  puede 
set  mis  alto  que  el  monto  anginal  CB  prtstaina  Los  auenenlos 
del  moniDde  su  prestamoefsminiiyen  su  parbdpadOn  en  el 
pairananio  listed  bene  eneste  ininueble. 

m  no  induye  uAa  caractedsbea  de  amerbaddn  negabva. 

Caractef«sPadedeiBan*i 

Suprtstaeno 

□  induyeunacaractertsbade  demand^  quetepenixtB  a  su 
prestamista  eai^  el  pago  anbdpado  dd  petsbina  Debe  icvisar 
su  pagaai  para  ofalBfier  derates. 

B  no  induye  una  oractertsbea  de  demanda. 

Cneab  SI  depdsltD  para  bnpuertas  y  seguraa  de  la  nMeada 

taralMeq,  su  prestanio 

B  tetKki unacuenraendepOsilD  para anpuesiDsyseguios deb 
emenda  (tambien  lamada  oientadeUepdsilio  en  garanUa'o 
aienbde’Videiaimisdl  parapacks  asms  debprepiedad  . 
que  se  detalan  a  axibnuadOn.  una  oeenb  en  depdsNo  para ' 

anpuestosy  segiBDS  de  b  mienda,  usted  pagarta  estos  asks 
daectamenle,  tal  wez  en  un  pago  9ande  oen  dos  pogos  al  aba  Es 
poside  cpie  su  pecstaniista  sea  lesponsaMe  por  las  sandones  y  las 
inteieses  que  lesidlen  de  b  faka  de  pago. 


Con  emta  Bi  depOBtD  pan  nquBlB  y  sgon  dr  bnwinab 


Cnatasdeb 

prafaedaSoDn 

unacuBitiai 

depOiilDdUiaia 

dpeinerate 

$247254 

Manto  iDid  cftanadb  duranm  d  pmner 
dio  pn  as  axte  fb  h  pnpieibd  con 
depnifec 

Siguroib  b  mndi 
kupuurtmtabnkifn^imlai 

CntDideb 
pnpiRbdua 
unaiaieMien 
rirpftiiei  damlg 
dprimeriAo 

$14001)0 

Mbnto  told  edmdo  duwdE  d  niner 
dio  pn>  as  coftoa  de  b  pfopiBifad  lin 
deppiiai: 

iimdebAinfdriwi 

dkAspaean 

bp^yel»g^yep.9»^ 
fflWMOB  MprafNBBHL 

hgoaiddpnh 
cuem  en  depOvtc 

$4UJ5 

IbgaWopibcMemien  Jcuaakupie 
IBM  pau  d  edne.  ConaJlE  [i  Seexite 
Gaibpa^na2. 

Ibgomenaal 

pwabciieimen 

depOolD 

$204.13 

Q  ifiQfiiD  HcUdo  en  lu  pago  Bienaial 
totiL 

□  no  tendii  una  oienta  de  depdsito  poegueD  usted  b  lediazO 
□  su  peestaenista  no  b  okece.  listed  d^  pagar  daectamenle 
kK  cDstos  de  b  peopiedad.  como  impuestos  y  el  seguro  de  b 
wvienda.ConMinlquese  con  suptesrainistaparapregintafbsisu 
pristatno  puede  contar  con  una  cuenra  de  depO^  para  impues- 
tos  y  segiao  de  b  wivienda. 


Sb  cmea  ce  depOato  pan  infantai  y  apaaade  b  iwieada 


Coafeadeb 

payaoM 

ertmifaidimfc 

dprimrdk} 

Monto  Sold  cstdiado  dwiae  d  fiiaier 
dia  Umd  defae  pww  etta  cushB 

pngn 

gma^  a  ea  dm  pagoc  d  iba 

Cnnaimipor 
icaundaeb 
oodasi  depOiito 

- 

EB<llbbx% 

Es  poside  que  ks  ocstos  de  b  peopiedad  candxen  y  como 
consecuenda,  su  pago  a  b  oienb  en  depOsilD  para  nnpiaesfes  y 
segiHos  de  b  vnienda  podra  vonar.  Puede  cannbr  su  cmra  en 
depOoio,  pens  si  k>  tiao^  debe  pa^  sus  ostos  de  b  |ao|aedad 
ifcecbin«<B.SnDpayksinipMes«ssolxetapropiedbd.elesadoo 
gotaiefno  local  pueden  1)  inponef  mukas  o  sandones  o  2)  enponer  ixi 
embargo  fiscal  a  esta  pnqiieibd.  S  no  paga  niigmo  de  estos  asks ' 
de  b  propiedad,  su  pnstamBra  puede  D  agngv  k»  imkos  al  saUo 
de  u  ptdstamo,  2)  agregar  ixia  cuenra  en  depOsko  a  su  pidstanao  o 
3)  aigirie  que  pague  un  segixD  para  b  prapbdact  que  el  presramista 
adquimensumxnlxe.yquebluez  tendraunastomisafeoyb 
tamtari  menos  benebw  queel  cpje  podrti  adquinr  par  su  ciienra. 
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0«ciarac»ones  del  pr«stamo 


Otras  de<lara<iones 


Se  k  oidiga  HR  iiMS  de  Qsamti  en 
4M  Sonaitaiv  Aml,  AiptDiM,  ST  12X5 


Uned  pmk  penler  «ta  prafsedad  9  no  oOTide  am  SUB  P190S  o  con 
c<  mslo  de  bs  ofaigKianes  ik  este  prMama 


S  »  pigo  pmsenia  (11  Rkasb  (fe  mds  de  1 5  dbs,  le  catnaremos  un 
iccai9ode  5  •  soferr  d  mmto  lotaf  de  tof  naaea  jref  OEialid  <|uepa9B 
nMnnwhumt. 


□  aceplaiaiMgasinHiaRsdinanlD  total  adBudadoipagas 
pnibakB)ys»apicatanasMprtitaHia 


□  fmfeaaianimertDenunaaiadasepafadahastaquecutarael 
RslD  del  pago  y  Inago  aploia  d  pago  lobi  a  91  ptdstama 
B  noaceptapajospThlfT 

Si  esae  pidslaMO  sc  «Hid^  cf  posMe  que  su  nuew  prestanesta 
tengaunapoWkaiifcieniL- 


SiBmd<iideotian^aeeBtipw4eBdidaoaaperaonatopieiTitniifi. 
□  penwitiiA,«H<fc*m*'i"*fa*tDndkiDnes,q>>^eBlapefstmaasuina 
eBlepdstawio  am  9a  tdminosycpodidoneioriginales. 

B  nopemMMqimseasunaesleprtstamoamsusttfimnasy 
condnones  onyinaleB. 


rtnifca  I  ImM  I  liMeilwIei 

Siadqiiietei—deMdamqioralvalnf  de«lea«iuetle.toB  iniBieses 
del  monk)  del  prtstamp  qpe  scan  sigMhores  al  valor  icd  de  menado 
no  se  dedmiran  fie  SIB  enpuestas  federales  sobfe  b  letita.  Defaerfa 
contukar  am  im  aseSor  para  cdNener  mds  edonnaciim. 


ConsuhesupagaidysuinstiunMmtodegaianttipafaalitBnarBdbr^  * 
maddn  soh^lo  ligieentr 

•  {Qua  sucBde  si  no  hacB  sus  pagoB? 

•  jQua  es  un  nompimicnio  de  pago  dd  prdftaBio? 

•  SduackmesenqimBuprestaiiietapiiedeaogBbqueiiague  el 
prtstamo  por  antkgiada 

•  Las  mgbs  para  reafaar  pagos  antes  de  b  fedia  eslipuiada. 


B  rdmandamieTaD  de  esle  prfetamo  dependerd  de  su  situadAn 
fmanden  fulu^  del  «abr  de  propiedad  y  de  las  comiaanes  del 
mercado.  b  poiide  qfue  no  se  fe  pueda  icfinandar  este  prdstama 

BeipoimMMBd  Inego  de  la  efeoMdan  de  li  iBwlBta 

Si  su  presbinista  efeoita  la  Npoteca  sofare  este  mmiictile  y  ffdu 
ejeoiddn  no  cubee  el  mcnto  de  saldo  peniiente  de  este  pidstanio; 

B  bbyestatalpiiedeiwotegefloamlfataiesponsahgriaridepagar 
elsAtopendicnte.avuekeafinanciaroadguicieotradetA 
sabre  este  imnuetile,  puede  perder  esta  prolBcddn  y  tendkd  que 
pagar  la  deuda  festante  despuds  de  la  qecuddn  deb  hipateca. 
Le  recomendwios  que  considte  con  un  abogado  paia  obtener  mds 
edbrmacion. 

D  b  ley  estabi  nob  protege  contra  la  responsaliibdadde  pagar  el 
saldopenftenb. 


Mfns  Meha.  Ibbi  qire  halai  pogado  despuds  de 
haber  hedro  taiias  Ids  pages  de  csgabi,  erleeeses, 
segitrohipniermnycBslosdelcdsbrrm.segdnb 

$285^336 

Caego  itHBiilBiuk  B  monto  cn  ildlaRS  que  fe 
castartelprdilmenL 

$118^83027 

Mamb  fnnadb^  B  rnormi  en  ibtaMS  ffeqxmide 

rfaqnrdsdefptepTgrieelcaigoirMiirieioitecbL 

SIC2jOOOlOO 

d  ptam  dd  prtdatnq  opieadas  como  raw  tasa. 
Esb  nocssubaaderntads. 

074% 

iMd  de  braaraaoB  pngadoB  (1VL  B  mammal 
de  las  iMereses  qtm  pagail  dmanb  d  pbao  dd 
pmitamo.corBBpacBt<aierldaumluuiljlrld 
prdrtamoL 

69.4€% 

VHMWIMI  de  ■  VNHA 

Si  b  prapiedad  tiND  una  vadoraddn  pan  su  prdsbmq  su  presbmisb 
detae  pmpoidonaile  unacopb  sin  CDSto  aifdona^  al  menos  ties  dbs 
aniesdElciene.Sadnnobhaieciiido,a]niimk|ueseconsupresta- 
mida  utSzando  b  irfomiacidn  que  se  b  farinda  en  b  pdgma  61. 


|1leM  pregunlaaT  Si  tiene  preguntas  sabre  las 
ttrminosycostosdelprdstatnoqueseesbblecen 
en  esie  fonmilariot,  utike  b  infomiaddn  a 
omlirwaddn.  Ibia  obtener  mds  Mbmiacidn  o  pan 
presortar  im  redamo,  cnnunlquese  am  b  Obdna 
pm  b  IVoiecxidn  Rnondeo  dd  Cansumtdor  en 
onautcenmBirertBaBOBgBvIkMitfBfe-tSaabig. 


tKCUUMODNOii 
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tnformacMn  de  contacto 


-  -  -- 

Cflnvdv  h^olKMto 

Cmredor  iomofattaHa 

Conedof  IweeMtarta 

.  * 

IPHidBrl 

(VHBdedorl 

r  ‘1  ‘I'v 

FioisBank*^ 

Omeqa  Real  Estate 
Brekerlnc 

Alpha  Re^  Estate 
BraherCa 

^isianTeicCa 

Dfeccdte 

4321  Random  Bhd. 
Samedt)^  ST  12340 

7B9  local  Lane 
Sometown,  ST  1234S 

587  Suburb  O: 
Someplace,  ST  123A0 

mCommeKePl 
Somedljf,  ST  12344 

lUdelMLS 

H.>  dcMcewla 
doSf 

Z765416 

Z6I456 

Z61616 

CKocto 

Joe  Smith 

Samuel  Gieen 

JoMphCam 

Saiah  Arnold 

IXdeatrtKiD 

deNMLS 

123« 

DideaMtoctode 

iBHiclideST 

P1641S 

K1461 

Pri234 

Cmtco 

dectiMco 

joesmilti# 

hcusttankjaim 

sam#oimgjreJMZ 

joeeaiphaieiaz 

sarahte 

epsiontitlejcom 

123-4S6-7890 

123555-1717 

321-555-7171 

587-555-4321 

Confinnaaon  <i«  recep<i6n 


Al  frmir,  usled  solo  oonfinna  que  ha  redbido  este  farnaifaria  No  es  necxsario  que  acefite  este  p«^s&ino  por  «i  hecho  de  Kaber  fimiadD  o 
icdbidD  este  fbmiularia 


Finna  del  sofidtanle 


Feda 


Rnna  del  aisaidtaiite 


Fecha 


80269 
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.H-28(H)  Mortgage  Loan  Transaction  H-25(E)  translated  into  the  Spanish 
Closing  Disclosure — Spanish  Language  language  as  permitted  by 

Refinance  Sample  §  1026.38(t)(5)(viii). 

Description:  This  is  a  sample  of  the 
Closing  Disclosure  illustrated  by  form 
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M  I  m  *  m  ^  EstehHmdaHO€sunttdm.kMtMJ6nso^kBltminaiffBadkionBlinalBiklpititamo 

UGCISrSCIOII  GO  ^lOFTG  yiaKnattncAfiwii^ 


Segurq  hipoiBCHiD 
OqpdBitoedinxIo  fan  vnpicstcB 
y  seguRis  de  la  vivienda 
BimwtofUB^aumBiiraantl 
pasoiUtanfio 


$1,02639 


$944i)4 


$3$6.13 

ffwnntfffiirrirminTmfrrnnnfl  I  P**^"** 

pasoMtempa  CcamtelQf  dEHoNet  I 
tnlapdginal^  I 


tia— M—cMwInJiiy  ifada^Mto? 

lillniiiuBitDssiiiBebpRipiBdad  Si 

B3egiaDiteliwiinidii  Sf 

iilOtioc<Mgaricneidglaaaad«iflnde|»npielarin»  NO 

Gomik  a>  lliipdgnff  4  tai  dBMia  dfc  ta  cuenco  de  d^vdatopon  MfWBtti  y 
leguoi  Oetab  pogor  par  Mpnodb  te  demds  ostaL 


$5,757^7  faiduye  $3,495J0  par  costos  del  pr^stMnb -I- $2,76107  par  oUDsaMlos 
-SSOOparcfdditasdei  pmtamista.  ComiAetadNaisaifapiiginil 


$29,677.43  lnduyeca5tosdederre.GisBidtotaidleldtefsiCdllcid>dtfifcaa0idtaliR> 

pam^danmlapdginal  □DdDeudor  QtaaOeudor 


OEOAMaONOCaEME 
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UfBBMf  lifch  pjMtt  Hf  Bi  fgsuiWjn  dtas  Bqi^clarlnfi  f  d»— pf— ftoRMa  111 

■  ill  m 

01  |jqiMdartctp«<staiio€«iaentedeBhoSw¥icinq 

$1is,000i00 

02 

- 

03 

04  • 

os 

i 

_  --  - 

06 

07 

08' 

09 

10 

12  •  * 

13 

14 

’5  .  ■ 

LTOfM.  Df  UQUDAdONES  Y  PMCOS 

$11S,OOOlC» 

r - 

Calcuio  d«l  dinero  en  efecbvo  para  el  ciefre 

1  UMtecalalBUipnHlMr  l■opwl■ca■l^MoMl■iEril■KM■deMtf■■& 

Rmt 

{GrtBcaaMif 

Monto  del  prtrtano 

sisotnoDo 

$isQoaojio 

■0 

Hotel  de  CDSkis  de  oEfie  (1) 

-$SjD9M0 

-$5J5757 

si  .ConnReCeilMlHiMdlprfed— IWyleM^lwsfBfa 

CoMoi  de  dene  pegeifcu  Kites  del  dene 

$0 

$43SJ» 

Si  •Pa^  CMOS  CMOS  de  dene  enteeMdeen 

Idtol  de  Equiifadoties  y  pegos  n 

-$120000 

-$11^000 

Si  ■CnnsdteUgMdBrienKy  pages  W 

1 

1 

SH90UXI 

□mohiM 

S29A77jI3 

CadSadedenefciirinlni  ^laydnsdeliwDnlpddp^it—nl  $532Z57 

DEOAMOOMDiaBRE 


MGIM3IX6.lf  DELHCSTMI01234SS7I9 
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bifonracidn  adkional  sobra  Mta  prdstamo 


BigMkB  UvBoito  dri  monki  <W  piMbimA 

He  lOBRlo  am  las  MmiKS  dt  sv  p#ibnK%  ibIhI 

□  drtmmdrapagos— iMudtf  pfngnurtMquewowduyeH 
tadoB  las  mtoOB  admitadoi  |Hn  AM  IMS.  ConoamseaKmi^ 
ri  moMi  de  sa  fiMBM  aamEHtmd  (Mndaddn  MSfBiwI  y 
pasUmMB^  sBl  mds  ^  quad  laanloarijpMl  iM  pidstama 
las  WMisilas  dd  monlo  de  sii  pdstmaa  dondnuyn  SH 
ptiiq»ariflwMd|imiisiiiiiiiy  iiiliiniamenestemnHghte. 

□  imHteMHrpigasmnsialesiiMnokKtqanladasfcisinlensB 
BkodadDS  pma  CM  mes.  5  las  tiHi^  d  amnia  de  su  pdsbma 
moMnOd  (Booilmddn  negodval  V,  camoamseamndi^  piade 
mr  mds  dia  quA  d  oMoto  origM  CM  pdstMn  Los  moMiaas 
dd  monlDdi  sn  pdftanmiiaairaiym  sv  pmtidpaddn  «  d 


MDntD  Mri  csiBnadb  daanlr  d  miner 
diiiime  ■niiMa  ifc  himminiliiei 


llJOam  I  Mufu  Md  I  niiniii  li■■m  d 
I  dtopi  ■■  mrtnidelipnnied 


flMjeriiiidebe 


uetnyqeef 

IHenlnl 
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DeciaracH>n«s  del  prestamo 


Otras  declaraciones 


SeleoloigiUHiiiminleg»aiilto‘en 
456  SoRMdm  Am,  AijdDMi  ST  I23<s 


UciBd  puede  pcnler  eda  prapiectMl  si  no  cunple  am  sus  pagBO  an 
H  Hslo  de  bs  oUigxiaMS  de  este  piMana 


SsufBgopraMntainnEtnsodemdsdB  r5dbs,lea]baicmosun 

ncmgo<iB5%uibnelmaHatatdldtloiin^iBBfelcafMquepagB 

maavakmnte. 


Si  adquieR  IN  deinfa  110)101  al  valor  deems  nmieUi^  Ids  i 
drf  maalo  dri  piMamo  cpm  s«i  a^mnoKi  al  mal  do  moodD 

no  s  dedudrtp  de  SIB  ■npiaeskBleriefalH  scbm  h  iMb.  (Mmrb 
amsukvam  unaseoirftsal  panabtBKrmdsnfcnnaddn. 


Cnnsriteaipagii^ysunislwMnndmtegManM»p»aalili!nwBlbr- 
maddn  sobR  to  sigiiBifc 

•  i^QudsmdesinoliacB  suspogns? 

-  ^Qud  es  im  inamipimimD  de  pago  iM  prtstamo? 
.StMaaonesenqim«n»iestainBtipuedeMgiifc.quepBgim  d 
pdstimD  poranbcgada 

•  L»  mgbs  pan  reoAor  pagos  aniB  de  tafedm  esdputacta. 


Supmstawiuta 

B  acepml  pages  imnaresdmanlototdadeudadoCpagas 
paidaies)  y  le  apicartn  a  su  prtstama 

□  pocMmanlEneftoenunacucntasepandahaBtaqueadnel 
resto  del  pago  y  hiego  apicart  el  p^  tobl  a  su  pidstama 

□  noaceptapagospaidales. 

Si  este  prtstamo  se  wndc^  es  paable  que  su  imew  prestamisu 
tenga  ima  poMka  ddeienlBL 


SiwmdwiMlfotiaMfiaeeslapmpiBifadaogapenonaHipmnwiiit^ 
□  supR5tainstapefinitii^endetBnninadasaindknies,que 
esta  pmsDiu  asuma  esie  pttotamo  am  SIB  tdninas  y 
omfciowes  owgiwales. 

B  nopennitiilqueseasumacstepidstaiiioamsusttnmnasy 
confidones  ongnalesL 


B  ndnandamieneD  de  esto  ptostasM  dependeil  de  su  stoBdte 
finanden  toba^  del  valor  de  pmpiedad  y  de  bs  omiaanes  dd 
menado.  Es  posUe  qpK  no  se  le  pueda  refnandv  esae  pdsbna 

Si  su  presbmisla  b  hgmlea  sabre  estetomSue  y  ddm 

S^bta^estatai  puede  prolegefto  omlra  b  icspamafaSdad  de  pagar 
d  sddo  pendmtMe.  S  vuc^  a  linanebr  o  adgmen  aba  deuda 
sabre  este  Bunudde;  piiede  pcnicr  esta  pnNeaiPn  V  lenM  que 
pagar  b  deuda  lestanle  degiuds  de  ta  CfBOKite  deb  bgioteca. 
lereaanendamoaqueainsdteamanahogadopanobemei  nbs 


B  blgfedabl  no  to  protege  ambahiwpnrwaMdarideiagafd 
saldopendiente: 


hgos  MataB  Tntel  que  hafato  pagaito  cbqiiads  de 
hate  hedw  tados  tos  pagns  dec^atet  nterescs, 
seguro  hqmlBcarto  y  OBtos  del  pi^tanro,  segdn  to 
pragarnada 

$273,21450 

CrngnbianitenL  B  inanlD  cn  ddtaresque  to 
cnstarl  d  prAstema 

$121/12900 

■oarto  faraanlndnb  B  monto  en  itobres  lispanUe 
deqmls  de  que  pague  d  cargo  inandero  inidaL 

$148,24194 

tea  poraatoad  amd  UM).  Sib  oistos  dmnte 
d  pbm  dd  pristeinq  eigiieaadas  fXMno  ina  tasa. 
Esta  no  cs  so  tesa  de  Mterls. 

4S4af% 

de  tos  krteieses  que  pogari  dunrite  d  pboD  dd 
frtstimo,  CDnro  puriaOqe  dd  monto  tDtd  dd 
prdstaiiiu 

7729% 

Si hfenpiritirt turn  1011  rrilnnrii1n|ifwi  111 pifitimn.  iii|ai  ifieili 
ddx  prapordanarle  una  ogib  sin  OKtD  adickmat  al  menas  bes  dba 
antesdBider«e.Siadnnobliaiedbito.aMiunfc|iKseamsupsesta- 
mrsn  uiSzaiKto  b  Mormadte  que  se  le  brinda  en  b  pdgina  6. 


lllorM  pragriralBBl  Si  tiene  pregunlas  sabre  tos 
tewMiosy  autos  ddpr<slatitaqMe»eslablecen 
en  Bte  farmubrii^  utike  b  mfannacton  a 
amdnuadda  Para  otatener  mis  MormadOn  o  pan 
presenter  in  ledamo^  camunlquBse  am  bOickia 
pan  to  Prateoton  Rrunden  dd  Consurntdor  en 


80275 


DKLMHOON  K  OBK 


MGM0SIX6.il«  DB.nCS1MI012]4Sin9 
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MiiM. 

Cbnedor  hqxitecatla 

Beenae  a  cmgo  de  U  opendta 

IMm 

HosBank 

ZetaTaie 

DHoMii 

4321  Random  BM. 

Somedly,  ST  12310 

32lU|doMn0t 

AnytOMivST  12345 

N.>delMU 

■.•detoMk 

deSr 

- 

P76821 

fwlarte 

JoeSmilh 

Joan  Taylor 

BLdeciialaclB 

delMLS 

12345 

■LdecHdactede 

§ 

PT1234 

Cone* 

dccMidBe 

joear^M^linjcbankroai 

ioan#zLbiz 

MtfaNI 

123456-7S90 

555-32^9876 

Conftrmaoon  de  reception  ■ 


M  frmv,  uslBd  saio  a>niriiia  que  ha  lecftido  este  fonnubha  Nd  es  twcesario  que  acepiB  este  piestaino  por  el  hedio  de  hatxr  (iniMdo  o 
radbidD  erte  fDumdaha 


F«ina  del  scidtante 


Fmna  del  OMoidtafile 


IMia 


DCOAMOONDi 


HlGMA«DE«>N.«  DEL MCSOMO l23«SS7n 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations  80277 

H-28(I)  Mortgage  Loan  Transaction  24(G),  with  the  optional  alternative 
Loan  Estimate — Modification  to  Loan  disclosures  permitted  hy  §  1026.37(d)(2) 

Estimate  for  Transaction  Not  Involving  -and  (h)(2)  for  transactions  without  a 
Seller— Spanish  Language  Model  Form  seller,  translated  into  the  Spanish 

Description:  This  is  a  hlanlt  model  language  as  permitted  hy 
Loan  Estimate  that  illustrates  form  H-  §  1026.37(o)(5)(ii).  > 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013/Rules  and  Regulations 


Estimacion  de  Prestamo 


OuaidealaEstimadbndePristamopaMcoinpaniilaconsu 

DedaiaddnikOmK. 


niuoiiB.nrsTMio 


FEOUKOnSttM 

soucmincs 


PMMNICro 

TVOKPflCSTMilO  □Cofwencionai  DFHA  DVA  □ _ : 

■.•Dancsnuio 

MjOQUEOOiTASA  ONO  DS^hastael  alas 


Of  lAWVBKM 


Tanninos  d«l  pr*starrvo 


Mo«to  del  pftetaflM 


Unde  Maid* 


Alta  mam.  la  tBsaae»mts.»ispm»asf»K€ttiaasmpmstmiaafKMm 
oomlMar.aiiMnas^usaNfMaqMMlBSBSideMEnLXMbsltKdMMlsiostDtA 
cumestnotfai  estoRki  iMjsitB  nosto 


i'ilM|iiiii  ilel  ileiier 


Paqos  proyectados 


para  el  dam 


Visilei 

EsraMOON  a  ntfsukMo 


iaiB  estimacMn  Indvye  fEadapddtoT 

D  ImpueslDs  sabre  ta  prapedad 
G  Segura  de  la  vniecida 
□Oirac 

ConsideiaSecDdn  Genlapdgra  2ias  detofes  (fela  cueniadedepdBtopaio 
impuesiDs  y  seguros.  Oeb^  pogor  por  sepamdo  tos  demds  costas. 


biduye  par  castas  del  prestamo -t-  parabascDstos 

-  parcidditosdelprestamista.CansiAe/asdeCalEsenlapdgina2 


Induye  CDSiDS  de  CKire.  Consulte  fas  derate  0)  Gilcuto  dfef  dhera  err  dranra 
pantldmetnlapdginaZ  GDelDeudar  GParaOeudar 


Bsartgaga-esltaala  para  informaddn  general  y  ayuda. 

FtelNA  1 1X  3  •  N.  •  Oa  PIICSIAMO 
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'  D«talles  d«  los  costos  dal  darra 


%  del  manto  4M  piManio  Ctaax) 


Otros  costos 


Costal  de  legistro  y  ODDS  inipuestDs 

linpuestcs  por  u^tsferencade  Mtuto _ 

Impuestossdbrebpnipiectadi  meses) 

Pa^  anttc^pado  de  inmsef 

(  ifiaiias  dunnle  dteatatasade  ) 
Alima  ddsegundehipolBal  mesa) 
PiimadelseguR>debwMnda(  mesa) 

C  PeflefedcbtaelicMiaBjlii^ipMtoaflif 

Impuestos  sobie  b  prapiedbd 

de  pormadnnnle  mesa 
Segumdelepatrade  por  matfce  aide  mesa 

Segurodebviwiendade  pormaduranle  mom 


MLObw 


LionL  OE  onns  ooPDS  (E + r  c  HI 


CiMtos  (M  pmsbmisla 


iilo^WI3K.h^imu«V);u 


Cakuio  dtl  dinero  en  efectivo  para  el  cierre 


Jlantodetprtstanio 
Tabi  de  outtK  de  dene  (J) 

IjiiitanniiPSjjgagostoQja^^jlMdM _ 

OmcfocnefBcllvaeaBiaMiepMadcleRe  . 
□DdDeadm  D^Deudaf 

GistDS  de  dene  fmandados  estimadas 
jjmyHnsdelmnntodelpiertanid) _ _ 


80279 


I 


ESmUClMDEPlCSTMin 


MGMA  3  K3  •  K  •  Oa  nCSOMO 
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CSIMMOOM  DC  P«5IMIO 


MCMA3IX1.N.-  DanKSWIO 
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Datallos  da  ios  costos  d«l  ciorro 


Costos  del  prestamo 


%  del  monio  dd  fN^oanm  {Amos} 


Otros  costos 


E  iMpMMtwyatwMiaiifwpdimi 
Costas  de  vegisliDy  am  npueskK 
b^Mwstos  par  Banderenda  de  Ifeuki 


^  InpuestasiidiiebpraiiiBcladl  ncMs) 

Bay  articipwludesdueses 

(  darios  durante  diasabteade 
MmadelseguDdehipatecal  sieses) 
MmadetsegwodebimiendaC  omms) 


) 


tSunjidugaSMBBTi 


C.  BatDtelEbldekfmtiMdipddtedifm* 

hnpuesfeB  sob*  b  prapiedbd 
de  par  nws  durante  neses 

ScgurodehyiteGide  pormes  durante  meses 

Scgurodebvwiendade  pormes  durante  meses 


Ctedtos  dd  ptestamiib 


Cakulo  del  dinero  en  efectrvo  para  el  c^rre 


MonlDddptdstano  ___ 

Total  deaMtesde<%fie(D  _ ^ 

liquidadaiesypamta«abstefibt>f 
OlBcn  on  cattaude  pm  <f  dene 

□DdDendte  DiteuD—^ _ 


80281 


Costos  de  cienc  imaiKiados  estimadas 
Ipagadnsdd  monte  ddprtstamal 


80282 
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Dotallos  d«  los  costos  dolctefra 


Costos  del  prestamo 


«dri  nonlDdri  prttfaodHntoi) 


■  ■•pMaBCHMW 


Otros  co5tos 


Qbck  de  Rgidio  y  obEB  mpuBlDS 
InpuBtos  pnrBaiHfERnciadettuk) 


R.  lbpna«fclp^D» 

IwpueslDssdiiebpwyiethdt 

neesi 

Ibgo  aniidiBdo  de  inlBcses 

{  dbrios  durance  dbsabtiaifc  ) 

Miu  del  segno  de  hipaCBca  1 

meses) 

Mnu  dd  segno  de  b  wsienda  ( 

meses) 

ImpiieslDB  idMe  b  prapiHtaii 
de  pormesthnnle  meses 
SegMwdehjpolLcaite  porimsduranie  meses 
Scgundefavmenibifc  pormes 


Costas  de  dene  ftiundackis  estarados 
tpT«*^de>iBon>»ddf^iiJWi4 
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Informadon  adidonal  sobr«  ast«  priUMM 


IL*  KMavimoftK. 


■l*  KMaVUCEMCMaE. 


<  g—DW  l^q^.al■o 

■L*KMUrtKBKUK . 


K.*  KMKVUCBKUaE. 


Comparaciones 


afohqeddplwM 


Ibtai  qua  habrt  pogado  cfi  capita^  inmaes,  seguro  hlpalBcario  y  coskis 
delpr^stama 

Capitai  c|ua  hibrt  pa^da 


Su5CPSlos<iuian>eelpbaDdetpT#stainDg«pieMdoscnnKnmataa.EstanD 
ts  su  taa  de  intarts. 


Hmonto  total  deintefweiquepagaridiaanteeipbapifalpifalaroocomo 
porcenl^  cW  monto  del  prtstama 


Otras  con sideraci ones 


Nuestra  intenddn  es 

G  brindarte«n»ick»deadiiiiiiBtiaci6ndesuprt5lainft.Dfeserai^tgtEdettiitaAlospa9Ma 
nuestronomfaie. 

D  tfaiM^^losseividosdeaitiiiiBMiacidndesuprtstamoi 

SsupagopresentaunretrasodemSsde _ db^bcofararenipf  unnecaigode _ 


MaracMadala 


S  rafinandamientD  de  eAe  prdsbmo  dependeii  de  su  sibadte  financiera  Ksiaa^  del  «ak)r  de  b 
prapiedad  y  de  bs  anfidones  del  nwcada  Es  poafaie  que  no  se  b  pueda  leAnandar  cste  pi^stami. 

9  ufted  acepta  este  pr^stamo,  podrta  perder  b  protecddn  de  b  by  estalal  que  quizis  tenga  en 
e5leinoniecmoainitnibfespo»*gfa^*J^tfep^g^fa<femtaimpagaaiHiptestamBtai!|eai6ib 
h^poleca  sofare  ai  tasa.  9  pierde  esta  prolBciadn,  puede  que  tenga  que  pagar  b  deuda  lestante 
induso  desptbs  de  b  ^cctaMn  de  b  hqioCBca.  Le  recomendamos  que  Gonsube  con  un  abogado 
paia  obtener  nbs  infonnacidn. 

Esteprtrtanioc«igeunsBgtaodebwwefida.quepuBdeobliaieiiedeufiaefnpreaqueuslBd 

sebcckineyquenoaolioscDfMidefeniosatiqilalib. 

9  usted  vende  o  bansfieie  esta  prapbdad  a  oka  person^ 

□  pennitirenio8.endetenfiinaibsconcicione^quees»aperaoiiaasumaestepHistamoawiMis 
tdmanoiyaindiciDoesoriginabs. 

□  iiopefiTiitiremDsqueieasuniaestepi<stamocnn5MbfTninosycoodick>nesoriginab&. 

bpoAbtygpkfaninsunawioiaddndebviwpndnpaiacblMniiiMfelvatardebptapbdadyqueb 
cDbiemosporc3ta¥aiorad6ndebybbtidahaigdHlaiigiite.bdawmasunacxapbdebwln»wirtn 
aunquesupid«nniQiio»ciewB.ft»depagarpMaquPieKa^okai«lotacidndebviwendaiiib 
para  ai  uai  penonal  yesb  conert  par  su  aienb. 


Confirmacion  de  r€<ep<K)n 


M  innar.  uaed  B)to  CDoinna  que  lia  ledbidoesto  fbnndaia  No  B  ( 
icdbidD  Ble  ioamdaria 


>  que  aceple  ede  pbsbmo  par  ei  hecho  de  lute  bmado  o 


HroBdelsidkilanle 
BrauoON  K  mesoMo 


Rnnadelcrwnifitanle 


MOU  3  K  3  •  N.*  oa.  laCSIMIIO 
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Informaddn  adicional  sobra  aste  prdstaino 


COMBMa  HPOIECMKt 
■.*K«HVUCBia*OC  _ 
jicanEKniiCsiiin 

IL«  K  MasmCSKU  K  _ 
COHEOBJBCUmKD 

mftONo 


biSaAos 

Total  que  habri  pagado  en  capital,  MMereses.  seguio  hipotec3fio  y  costas 
delprdstama 

Capital  que  hafard  pagadoi 

Tbsa  paecMtual  anual 
lAPM) 

Sus  costas  durante  el  pbzD  del  prdstamo  ereptesados  oomo  una  tasau  Esta  no 
es  su  tasa  de  inlerds. 

a  le  hege  del  piano  dd 

d  monto  total  de  intereses  que  pagard  durante  el  pbzD  del  prAstamo  como 
porcentaie  del  monto  del  pi4stania 

Otrat  consideraci«n«s 


No  tiene  que  aceplar  este  pr^stamo  por  el  hedio  de  haber  reditdo  esie  fomwlano  o  fimiado  una 
aplicacibn  para  un  pffatamo. 

Nuestra  intenddn  es 

□  bnndarleserviciDsdeadministiaci6ndesupr<teainaDeserasi,ustBdemitifdiaspagasa 
nuestiD  notnbre. 

□  trarefcrirlosiefvkiosdeadmiuBtfacidndestipifetanKX 

Ssupagopresenta  in  retraso  demode _ dia^  lecabraremosunrecaiqode _ 


Acaptacito  del 

pfditBflM 


HESIMBn 

■.«  KMaVlKBKHOE. 

usanimmssami 

IKMU/IJCBKUIIE_- 

manroarcTOwcD 

mfiwo 


Mala 


Valwaettw  de  la 
vMaada 


a  yrfnancianaentDdeesteprtstwTio  depended  desusimaddnftnanderafulura^  del  wtaf  deb 
prapiedad  y  de  bs  condcioiies  del  mefcada  Es  poabie  que  no  se  fe  pueda  lelinandar  este  puistama 

S  listed  acepta  este  prfeitMiio.  podria  perder  la  protecddn  de  b  ley  estalal  que  quiz^  tenga  en 
este  moniento  contra  b  responsafadkM  de  pagar  b  deuda  impaga  si  su  prestamista  ejecuta  b 
hipaleca  sofare  su  casa.  Si  pierde  esta  protecddn,  puede  que  tenga  que  pagar  b  deuda  lestante 
aickiso  despufe  de  b  qecucidn  de  b  htpoteca.  Le  reconbndamos  que  oMisulte  con  un  abogado 
para  obtener  nbs  kdoiTnaddn. 

Esie  pr^stanw  odge  un  segieo  de  b  vwieiida,  que  puede  obtenerse  de  una  empresa  que  usted 
seieocione  y  que  nosotfos  GonddeienwK  aceptable. 

Si  usted  vende  o  transfiere  esta  propiedad  a  otra  persona, 

□  pennilirenios.endetBrminadascondkianes,  que  esta  persona  asianaeslepi^stamo census 
tdmanosyoondicionesotiginales. 

□  no  permitiremos  que  se  asutna  este  pristamo  con  sus  tffTTiiruif  y  condiciones  origtnales. 

Es  poside  que  fodamos  una  valaiaci6n  de  b  vwienda  para  determrar  el  valor  deb  propiedad  y  que  b 
aibiemosporestavalofadiindebvivienda.lninedbtiunente,bdawmostinBCopBdebrHloraci6n 
aunquesu  prds&mo  no  ae  cieiie.  f^Jede  pagar  para  que  se  ha^  oea  valoracidn  de  b  vwienrb  rids 
para  su  uso  personal  yes&  cerrerd  par  su  aienta. 


ESTMAdON  DC  NCSmtO 


MtGMA  ]  DC  3  •  N.  •  KL  MCSPUHO 
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Informacion  adicioiMJ  sobra  aste  prdstamo 


nKSIUMBTA 

H  *  KHHLSIIJCBKUDC. 

KBmqcntfsnwo 

R.*  DENHLyiiCBKUIK. 

calico  arcTeOwco 
m&OHO 

camol  HPOiEcaao 
■.‘K  MUllKBKMDE  _ 

acanEKncsaMO 
a.*  OE  ■aVUCEIKUDE_ 

cano  BfcraOHKD 
mfiCMD 

r  Comparadones  | 

iMke  cstas  maiMas  para  eaeqMiar  eale  prMame  eee  ebea. 

EnS^M 

total  qL-2  habri  pa^do  en  capital,  intereses,  seguro  hipotecario  y  costos 
del  prdstama 

Capital  que  hafari  pagada 

Ibn  paecaMual  Bfiuai 
lAPIQ 

Sus  ODstos  durante  el  plazD  del  prdstamo  expresados  oxno  una  tasa.  Esta  no 
es  su  tasa  de  interis. 

Itotal  de  IntapeMs  pagadee 

aloWgedelplaaedal 

pidifanOIPl 

fl  monto  total  de  intereses  que  pagari  durante  el  pbzD  del  prdstamo  como 
'  porcent^  del  monto  del  pristama 

Otras  consideraciones 


Nues&a  intencidn  es 

n  brindarleserviciosdeadministiaci6iidesupr#5taino.0eseras{,  listed  emiM  las  pagu  a 
nuestro  nomfare. 

n  transfenrbsservidosdeadministracidndesuprtstana 

Ssupagopresentaunretiasoderfidisde _ dia^lecabraremasmreaigode _ 


fli^nanciBn«cn>Ddeestepi#saiTiodependeii  desusiliBdiinSnBiideialumra.det»alDrdeh 
prapiedad  y  de  hs  axidkiones  del  meicada  Es  p!>sUe  que  no  se  b  picda  i^eiandar  esie  pf^stama 

S  listed  acepta  este  pnistamo,  podrta  perder  b  protecddn  de  b  ley  estatal  que  quiz^  tetiga  en 
este  mofnento  oontra  b  re^xmsabdkM  de  pagar  b  deuda  anpaga  si  su  preitaniista  ^ecuta  b 
hipoteca  sofare  su  osa.  Si  pierde  esta  protecddn,  puede  que  tenga  que  pagar  b  deuda  lestante 
mckiso  despuAs  de  b  qecuddn  de  b  hipoteca.  Le  recomendamos  que  Gonsuhe  con  iin  abogado 
paia  ofatener  mis  infonnacidn. 

Si  ustedvendeoliansfieteestapropiedad  a  o^  persona, 

D  pefmitireii>os.endet)erTTiinacfascondk3one^€|ueestapefsofaasuniaeslep»dstanio census 
tdrnwias  y  czjndidories  originales. 

□  no  pef  mitiranios  que  se  asuma  este  pufatamo  con  sus  lifminos  y  coodiciones  originales. 


Confirmacion  de  recepcton 


AlimHr.MStedsDlocni<tniaquehaiedbidoeslelbniMhrialt>esiieresarioqaeatepleeslepi<5ttinoporelhechDdetHberlinBadoo 
ledbidD  esie  faeniriaria 


IWBIiOei  WWTIintt 


fcda 


Rnna  4M  OMDidtante 


Mb 


BiauaQH  K  piCstM*o 


MOU  3  K  3  .  N.  •  DH.  BtfSWHO 
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Informaddn  adicional  sobre  «st«  pr 


I  Comparaciones  | 

Uidhe  etas  madidarpaiace»parae  este  piditamecDnetroe. 

inSanes 

fatal  que  habri  pagado  en  capital,  intereses,  seguro  hlpotecario  y  CDStos 
del  pi^stamo. 

Capital  que  habri  pagada 

«  Sus  costos  durante  el  pfare  del  pn^stamo  expresados  czxno  una  tasa.  Esta  no 
es  su  tasa  de  interfe. 

•fatal  de  l—efaiai  pagadoa 
a  lo  faege  del  plaBo  del 
prteaawnW) 

d  monto  total  de  intereses  que  pagar^  durante  el  pfazo  del  pr^stamo  como 
porcentaje  del  monte  del  pi^stama 

Otras  consideraciones 


Ac^placitadM  No  tiene  €|ue  aceptar  este  pt  fetamo  por  ei  hecho  de  haber  recfcido  este  tonnubr  to  o  farmado  una 

priftMM  apTcacidn  para  un  pi^stanMx 

Wilihilitiailftii  Nuestra  intencidn  es 

daipidataaM  G  brindarteKrviciDsdeadministiaci6ndesupr6staino.Deserasl,iJ5tBdemitMlaspagosa 

nuEsbo  nombie. 

G  traigfcrk  lot  seraicios  de  aAninistiacidn  de  su  prfatarrw. 

PagoMnuado  SsupagoprescntaiairMrasodemisde _ dia^lecabraranasunrecaigode _ 


llafaHiKiBMiaHto  fl  rrfnanciamicnapde  este  prfetamo  depended  deajHliBddnfaiaficieta  future  ddwabf  deb 

pwpiedadydebsoondidonesdetnieicadokEspDsibteciuenosebpuedafefinanriarestepifalama. 

naapaMakdriad  Sustedacepta este  pr^stamo.podriaperderiaproteccidn  deb  ley  estatalquequiz^teiviaeii 

laaga  da  laa|acadda  este  momento  contra  b  resporwaMiriad  de  pagar  fa  deuda  impaga  si  su  prestamista  qecuta  fa 

dehh^atoca  '  htpoteca  sobre  su  casa.  Si  pierdc  esta  ptoteccidn.  puede  que  tenga que  pagar  fa  deuda  restante 
ffiduso  despufe  de  fa  qecucibn  de  fa  hipoteca.  Le  recomendamos  que  consulte  con  un  abogado 
para  obtener  nds  irdorrnaddn. 

SnpuaalBs  Sustfai  vcndco  transfcete  esta  ptopiedad  a  otra  persona, 

G  pennitiremos,en deta riiiiiadascni>dk3Qne^tpje  esta  persona  asuma este  prdstanio census 
tA  minus  y  aaidiciones  origin  alcrs. 

G  rmpermitirenios  que  seasuma  este  prtstamoaMisustfrminosycondkionesoriginaies. 


EsiauaOH  oe  nBnMO 


MGMA  3  K  3  •  N.  •  ca  HdSIMWO 
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H-28(J)  Mortgage  Lpan  Transaction 
Closing  Disclosure — Modiflcation  to 
Closing  Disclosure  for  Transaction  Not 
Involving  Seller — Spanish  Language 
Model  Form 

Description:  This  is  a  blank  model 
Closing  Disclosure  that  illustrates  form 


H-25(J),  with  the  alternative  disclosures 
under  §  1026.38(d)(2),  (e),  and  (t)(5)(vii) 
for  transactions  without  a  seller, 
translated  into  the  Spanish  language  as 
permitted  by  §  1026.38(t)(5)(viii). 
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_  .  •  •  ^  r*  DtehmmdahoesunadediraddnxjlwrlasltmiinosyaindidonBtnaiBdeiprtitamo 

UCCldrBCIOn  CM  CWrrO  ykKcoslosdedenB.Compairatedocumentofx>n^Estimacidnden^%lu$na  ' 


EMaaaliHacitaiKliiy*  |IndapMto7 

□  IwpigTlT  sobn  b  propieitod 

□  (ie  b  «niendi 

’  DOka 

OoiaatleenkipdgitQllasd^atesdkbiaiBmidedfpdsitopaiaMiipualiBy 

sBgum.Debe>t/ngarparfepaaxiohidemisaBlaL 


biduye  pora»e>sdelpr6starno-f  porolrof  costas 

-  par  crtdtos€lelprestairasta.CoRiiAr  to  dMIsen  la  pidginaZ 


hiduye  costas  de  derre.  GonsuMr  fat  dMfesoi  GeodbiMrinaDaicfeclm 
pawddareetfapdj^JL  □□clDaidor  □ParaOEudor 
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1^  I  •  '  J  f"  EstehmtulahoesunadedaraodnsoinkKitnninosycondidones/inalesdetpristamo 

U0Cl3r3CIOn  GQ  ^IGrrC  yhscos»ixdedem.Compareatedi)cumentoconsuEstmiackSnden^stanKk. 


Informacidn  lobre  ei  ciene 


Infonracidn  sobfc  b  transMxkin 


tnfonnaciAn  sofare  el  pr^stann 


IlfHilB  •  <apf> 


□  Coiwendoiul  DFUA 

^v^  □ _ 


T«rm(nos  (l«i  pr^tdmo 


Mont*  JbI  pi^rtaMO 


r  Ml*  moBto  dHpiibi  M  dvivl 


Segwo  hipotecafio 

OepdsiDestinicio  pan  impuesiDs 
y  seguKis  de  b  vivienda 
B  manta  puBHeauHmttaiaafitl 
pasoMtKoipo 


ragn  tntal  manmrf  aHimfln 


B  manta  puakaummtm  am  tl 
posodd  tienipa  Comufectos  dttMes 
enki  paginal. 


fan  ■itlwii  Irtii  induya  lEndapMta? 

n  bniMBtos  sabre  b  prapiedad 

□  Segiao  de  b  vmencb 

□  Obcic 

Cnnsidb  an  b  pdgm  4  tas  denies  <fe  <0  ojenta  de  (bpdsiito  pom  appuBlas  y 
sagures.  OebcRi  pogorpor  sepomdo  fas  demos  cDskB. 


CoMoa  d«  dorr* 


tnciuye  porcx)stosdeipr4stanio-f  porotroscostos 

por  ci^ditos  del  prestamista.  CoRsulefas  detalB  SI  topd^n  2 


Induye  costas  de  derre-CnHSMte  fas  dredteaiGiladpdddwrepewdtawp 
paaerdemaitopdipnaJ.  □DelOeudor  □PanOeudor 


DEOAMdOi  DE  OEilS 


MGIiA1De6.il*  OaPflCSIMHO 
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Inforroadon  adidonal  iobre  este  presti— 


DedaracK>n«s  d«l  prestamo 


! 


JliaancMwMgBB—UwwwindriHinnioddprta&mo) 

fir  ifTiilrunnltiilfiininfhrti  iM'iMfirnninwrt 

□  drttwiiaf  pages  wenaalgprograimdMque  no  induyen 
lodiB  hB  MtaKcs  adeudados  para  ese  RMS.  cimoainseaiendi, 
d  OKU*)  de  w  prtstano  auRMfitaia  (anudiiacidn  negMivaJ  y 
pnddHRaRa,  seii  mis  Ad  qua  d  moalD  ori^nai  iM  prtstama 
Ids  aumentas  dd  HioniB  ik  su  pdstamo  dsminuyBi  su 
partiripaaOnaidpaUiiioiiioquetBtedlieneenesleinniudde. 

□  puedeloMipagnsRMnnnterquenoRiduyBniDdaikisinlEieMS 
adeudados  p»a  cm  rmA  hx  tiMM^  d  monlo  da  su  prMamo 
amRanbd  Camoitiabdn  iM^Asaly,  como  oonsacuenc^  piBda 
■r  Rds  diD  qua  d  nkailo  eiigiid  od  pAstama  Los  auRMidcB 
ddmontodasuppastaoiotiaiiinuyensupatlidpariOnand 
pobmaniaque  lElBd  iana  an  esie  imiuaiiia. 

□  no  ioduyaunacafaciertElicada  an  MutiiauAiinagaliva. 


Sapdsanw 

□  nduyaunyiaiaUatilicadadgnand^qualepannileasu 
pnstannsta  ad^  d  pago  antkipado  dd  pdsUnn.  Ddba  Mwisar 
w  pagad  para  ofatonar  dMalas. 

□  nomduyaunicanclertEticadedanafida. 


MrfldaN^  SH  pdstaHio 


i  da  Ini 


□  notencldunaaieitaendepdsdDpaniuaDustedlarachaaO 
□  suprastamBtanolaafraAUsMddMpagardiiectanMnte 
sus  cDSbM  da  b  prapieefadt  como  las  nnpuesiDS  y  d  saguro  da 
Udwenda-Gaiiunlquese  con  supiesonusa  para  preguntaria 
si  su  prtstamo  puade  omtar  am  una  cuHda  de  depdito  para 
■npuaslas  y  seguDs  da  b  miaida. 


□  iBMhi  una  cuanta  an  dapdato  para  impuBstDs  y  sagums  da  b 
Mviamta  (tandian  lamada  aienia  da 'depddiD  an  ganrtla' o 
cuanta  da*idaiannao*)  para  pagar  Ids  oKlDS  da  b  pnpiBdad 
qua  sa  datadan  a  endinuaddn.  ^  lOB  aienb  an  dapdsito  pan 
impiaaslDS  y  saguDS  da  b  wwani^  usiad  pagarta  aODS  enstos 
cbactaoMnm.  tal  SI  un  pogo  granda  o  an  das  pages  al  ate.  Es 

posida  <pM  su  iiestamBta  saa  Rsponsalda  par  bs  sanckmas  y  las 
odaresas  qua  lasudan  da  b  bfea  die  poga 


Sba— Mg^<Sepaca3frat™jiwUniyMguw»<fcl»ii»irndr 


Cmoiileh 

poftebd 

dpiinruAo 

MontD  iDid  esIiiBdb  dumUE  d  primer 
dio.  Uued  defae  piw  atm  OMkB 
diiiilmM  ■>  .pori^menleenmpigo 
gnnfe  o  en  d«  pigoi  d  aiiai 

CoRMiOnpor 
Rauidaaia 
ojetOa  cn  dqpOiito 

4  • 

jsr.  'j?:? 

'•■i-.-  -t. 


Il«  4V-»- 


fc’DO'  JZ 


-  .-r! 


EnafMknt 

Es  posUa  qua  ku  castas  da  b  piopiedad  cambian  y  como 
amsacuencB,  su  pago  a  b  cuanta  an  dep6te>  para  impuestDs  y 
sagiHDS  da  b  vnienda  po(M  woriar.  Pueda  canoebr  su  cuanta  an 
d^dAo,  paiD  si  b  hac^  delia  pagar  sus  costas  da  b  prapiedad 
ihBclanMnte.Snopagalosanpuestesnhrebpropiedad.elestadoo 
gofaiAno  local  pueden  1)  anponar  nndtas  o  sandones  o  Z)  imponar  SOI 
amboigo  fiscal  a  esta  propieibd.  S  no  page  lingraio  da  astas  costas 
da  b  propiadad,  su  prestannsta  pueda  1)  agngar  las  monlos  at  saldo 
da  su  prdstamo,  21  agregv  una  cuenia  ao  deptelD  a  su  ptteanioo 
9  ebgirte  qua  pagua  un  seguo  para  b  propbdait  qua  el  prestamista 
adquimansunonibia.yquataivez  toidbuncaslDinisabDyte 
brindati  menos  benAcxB  qua  el  qw  podtb  adquirir  par  su  cuanta. 


nrnftnanfWnt 


l«GM»4IX(.Ni>  OanfilMD 
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liifonnacidn  adicional  sobwste  pi4H— ' 


Ded»rac»ones  del  prestamo 


taMrttBdta  acgiOiB  UunaND  iW  monkxM  piMamat 

Or  mmlnmnlir  WmwinTilr  nifftfwin  intnl 

□  debefiHf  pagomiHHUitw  prognwnfcwqugiioiwdiyai 
tad«toinauMMariHrtailrw|Mtageiwa.ConiO€i»Heaiena^ 
rinwnlpdcMprtslaiwo  Mwimtiittaiartnddnwyaiwtfy 
padrimmle,  sell  nds  Ad  quad  nmlDoripiialiW  prtstana 
UnauHiemusdeliiwnlDdBsupiistawoiigiinMyisM 
pliriparillneBelpainBiotiioqueusiBdtiaieeaesfce— laMe. 

□  puedetaieipagnsiiiennnlHqyeiioiBciuymidoBkginiLimj 
adeufadns  pm  eK  mes.  S  kx  tiene,  el  mono  de  su  pAAno 
aunentad  (anaiitiacidn  ne^dwa^oMiiocameaiend^  puede 

detmoidpdesBpdstaiiiodHHiiwnycngipanifiparidnaiel 
pabmcMioque  iBiBd  liBw  en  esto  naadde. 

□  BDifidujfeuwBaiartefldiodeaHiuitiiJcjaiiiiegdKia. 


I A  lei 


^supidslanw 


□  lemMunacuefMaendepbdlDpminpueslDsysegniisAia 
wvienb  (bniiidi  tamaifa  OKfA  Aldepteitoen  gnn^o 
ama  A*Meiaan»*)  para  pagar  tas  aMB  A  b  piDpadad 
i|ue  se  defcdn  a  aMnadta.  m  aienia  en  dqkSdto  pn 

■npueslDS  y  seguDs  A  b  vidend^  iBled  pagaA  eAis  cnsfeos 
Atcta— lA,  AsegnaipagoyaHAoeBdBpagasaladaEs 
posiA  gue  su  pRstamista  sea  lesponsalA  por  A  sandones  y  las 
inbreses  que  icsuben  A  b  bka  A  paga 


□  wienikl  una  Guem  en  dcidsto  poRiae  □  oEiBd  b  lediaal 
□  sup»iibiaistanobaltem.llsliridebepagairtiifmBifiib 
sus  CDShM  A  b  pnqaedai^  OHIO  las  ApoeslDS  y  d  segiBD  A 
b  wNcnIa.  Comailquew  cun  au  pMstanAd  pan  laegiaitaA 
si  sa  pdsAMO  pueA  tmtar  am  una  aienb  A  deftfkte  poa 
impiseslasy  leguRK  A  b  snimb. 


AeflbAi^ 

Es  pasUe  qw  las  OBlDS  A  b  paqaeAdcaadaen  y  coma 
OBisecuencb,  su  pago  a  b  aienb  oi  depdsbD  paia  bapueslDS  y 
segiaas  A  b  aniefafa  podd  saAr.  PueA  canobf  Bi  aMa  en 
d^ddlq  pen  9  b  hac^  dd>e  pa^  SB  oBtas  A  b  faopiecfad 
iireclanienle.5nopagalosBapMesnssdaebpw4iiBAd.destaAo 
gofaieino  local  pueden  1)  imponer  nadtas  o  sandones  o  Z)  enponer  im 
ennlmigoliKal  a  esb  pnqaedad.  S  no  paga  languai  A  estos  cosaos 
A  b  pnpiedad,  su  prastamsta  pueA  Q  agregar  las  monks  al  saUo 
A  su  pAtano.  2)  agregar  una  cuerta  en  depddiD  a  su  prtflanK)  o 
3)  obgiA  que  pague  un  segno  pan  b  pnpmdadi  que  d  pKStannsb 
adqu^ensunonilae.yque tains  DBaMuiastomlsaboyb 
fanataii  menas  bendkasquedqpe  poifeb  adquair  par  su  oasaa. 


r Tabla  de  pagos  ajustabl«s  {PAl 

1 _  1 

r - ^ 

Tabta  de  tasa  de  interes  ajustabk  {TIA^ 

1 

ifaga  A  kderdf  eafaBMaae? 

fPagn  opdanalnT 

jPagoe  eacaboadoB? 

QECUUUdONEXaBK 


MGMkaixs.ii*  oapkfsniao 


□  IP 
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O«diraciones  del  prestaiiw 


Coatadeh 

MantD  lofed  cslanadb  dunte  d  pimer 

pnpieM 

aAa  Italed  debe  piv  eflm  OBhB 
diiBLlMiiBrte.  pcaMeaenie  «  un  fgo 

dprineriAa 

gnnde  o  CD  ite  pagos  ■!  ite. 

Cmaiirtn  p» 
irwwt  ii»li 

1  n'l.icndrpftiite 

Coatadels 
prapiedad  oofi 
imcuenteai 
drprtiitn  ibaMd 

Monto  totel  otinadb  fhnnte  d  niteer 

Oatadeh 

pwpifdidMn 

uracoertacfi 

drpdiibi  itaadp 
dpranerate 

Monto  laid  otanaihi  dunnie  d  Biner 
j^note»*kp-pn£d-. 

t 

■bpoitilequeny  Biepaiauliw 
ateiB  de  k  prapnba. 

hgoiMCBlpaaki 
ante  en  depdiilD 

IkipdiopnkanteendepteilDiaie 
utesd  paw  d  orne.  ConaJte  ■  Secdon 
GcfikpagauZ 

hgomemd 

pankanteen 

B  monks  Mckiido  en  su  pa^B  Hienaal 
total 

oKuyuaONKaaK 


MGINA4DEfi.N.*  DCLM&INW} 
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Informadon  adicional  sobro  asta  pr  dstamo 


Deciarac»one$  d«l  prestamo 


Deingirtncpnhgltowinoi<te«uw^innin.iB>Bd 

□  debenertar  pagoiiiMniuiiBpiograiiudMqugnoiwduyen 
indcB  las  intoRMS  adeudadas  pan  CM  IMS.  CamoaxiMCiiencii. 
d  nwnto  de  su  prtstamo  Jtmentail  (amadiiadOn  iwgatiioOy 
posMumtt,  Mrt  wife  Ad  que  el  iBomp  original  (M  pit  Ttaimi 
Los  auntenltK  del  nrwniD  de  Ml  pAstamo  dariiiuyai  su 
pvlidpaddn  en  el  patranoiiio  (|ue  usted  toie  en  este  mueUe. 

□  puedetenerpagosmensualesqiieiioindujianiadislDsinleieMS 
adeudadiB  pva  ew  mes.  S  las  liene;  el  ntoiao  de  su  pAdamo 
auniefitaid  (amoitBacidn  negariwai «  OMiio  oonseoim^  piKde 
ser  nUs  aho  que  ri  mcnlD  anginal  (M  prtstama  Ids  auneniDt 
del  monlDde  so  pAdamdlaniinuyen  sy  pariiapadbn  enel 
paitrinMiiiiDque  usied  liene  en  esie  ranueUeL 

□  noinduyeunacsndKdslicadeaniuitiuddnneqadra. 

CnctaMka  dedAnanA 

Saprtstamo 

□  induyeimcaiaderisdcadedeiiianda^quBleiiennileaai 
pieitaniiTfimiyelpagDanddpaifc>dripi<staiiia.Ddieieriar 
HI  piqai^  para  oblciief  detales 

□  noinckqeunacafacieiteticadedemaiicb. 


.wpAstanio 


□  rinM  unaoienb  en  dqidBiD  pan  impuBsliHy  seguDsde  la 
wwenda  {Gmliirii  Inacfa  Guenb  de 'depdsilo  en  gannda' o 
anta  de^MekiMiso')  pan  po^  las  OKlos  de  la  prapiedad 
que  se  delafan  a  amtinuadta.  una  aicM  en  depd^  pan 

‘  jnpuestosysequrasdebriwend^iBlsdpagariaeslDsaastas  * 
dractameiA,  lal  wt  en  tm  pagognnde  oen  dos  pagosal  ata.  B 
posUe  que  su  pRStamista  sea  Kspomafaie  por  las  sandones  y  las 
inicfeses  que  restAen  de  la  fifea  de  pagoL 


□  notendAwaaienlaendepdsilDpoiqae  □ustedlafediaA 
□  supres>anMstaiiolaoliece.Usl[ridkiepagardiertainenle 
SIB  ODdns  de  la  laapecfait  comolas  onpiiesiDS  y  d  seguo  de 
b  wrienda.  Conuilqijeseini  HI  pRstainista  pan  preguitarie 
si  su  prtstano  puecb  cxadar  on  ira  oKi^  de  depPsiD  pan 
impiiesinsy  seguns  de  b  wMHidaL 


Saoientkeadi^MtopaaaiynalaByapansdfebiWcRb, 


CoolDiaieb 

■ 

Mmioi  pad  uli—ifci  dwfcrf  pi— f 
Aa  Und  dibe  pi^ahB  anOB 

1  liaiMtii  iliOHB 
dpianerdri 

pvtiksmiB  SI  m 
a  Oi  n  pagoiil  lAa 

GanBOniiar 

cmoa  oi  defteto 

B  posUe  qw  las  oBlB  de  b  paopiedadcanlaen  y  aaiB 
*  aiisecuenda,supagoabaienbaidep6glDpMabqiHeslDsy 
seguDS  de  b  vfriefKta  poiM  wriv.  Poede  cancebr  su  cuenta  en 
d^iPrilq  pen  si  b  hac^  (fete  pa^  SIB  cnaas  de  b  prapiectad 
(irectaniente.5nDpagahBiiHpues«gsDlaetapnqiieibd.elcsladDO 
gofaiemo  local  puedoi  D  eiqMMr  notes  otandones  o  2)  enponer  101 
emtaigo  Inal  a  esta  peopiedad.  fi  no  poga  ningwo  de  esKB  ccBKM 
de  b  prapiedad,  su  preslaniBta  puede  Q  alegar  feB  maMns  al  soldo 
de  HI  piteano,  JO  agfcgar  una  cuenla  en  dqidsico  a  HI  pAttnoo 
31  odgirb  ipB  pague  lei  segoD  pan  b  pnpbibit  que  d  prestanasn 
ii1i|iiirir  rn  TinoiinlT.yryirrdinT  tenteiaiaBtomfesaboyb 
brindaid  mewB  benelicHBqnedc|ue  poifeb  adqairir  par  su  cmta. 


Tabla  de  tasa  de  interes  ajustabk  <TtA) 


feidke  ♦  MiigiB 


Tasa  de  inlBds  MHcbl 
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D^daracranes  del  prestamo 


Otras  deciaractones 


Se  le  aloiga  yn  iniBfe  de  gnrtta  a , 


UdBd  piBde  pcRtar  Ota  pnpiKtad  n  no  aanpte  am  SB  pages  o  con 
d  KslD  de  lis  ofaigadanes  de  este  prtstama 


Si  w  pago  presenu  un  idBso  de  Hik  de . 
cofar^unncaigode _ 


.  dbi,  su  prestamsta  to 


□  amtotpagosineiicyeialiiwnto  total  adeudadolpagot 
paRialesI  y  »  apiodn  a  w  prtstaaKL 

n  poiMinaiitoMftoeiiunaciientaiepafadahastaqueaibfael 
iBlo  dd  pago  y  hiego  aploii  d  pago  total  a  su  prtstama 

□  no  aapta  pages  paidatos. 

Si  esto  pdslaiiio  se  wend^  (s  posibto  qua  su  niie¥o  prestaniista 
tonga  una  poltka  dfeRote. 


Si  latod  iuiifc.otianfcgglapwpinitodaolnpMtonaHipw.itaimrta. 

□  penBitolcnddMiaaiadasaiiiciriiin«.c|ue«tapewonaasuma 
MtepitotMiocnnsaHtfiianosyiDndkiMtosoriginatei. 

□  ropendtirtgitoaeaiuniaestepdrtanioaimustonniKsy 
oaidKianB  orignaks. 


SiadqutoiciaiadeudaiiHgraralwalDrttoestoinnaiddslos  inteneses 
dd  mcBito  dd  pdstamo  que  SHR  agieriaras  al  nlor  tod  ito  mercacto 
no  to  dedundn  (to  NS  anpixstoi  fedeialK  fobto  b  lentaL  Odxrta 
aauidtar  con  in  asesor  ftsed  para  efatener  mto  Mannaddn. 


Considto  su  pagart  y  » inEtiuaaito  (to  garantb  para  obtoiMf  adbr- 
macidn  solne  to  uguaento 

•  {QidsiKBtosiwhace  mspagos? 

•  f  Old  a  in  aionipinMnto  de  pago  dd  prtstamo? 
.Sitnafto(toien(|itoanaiestaniiaapiie(tea(igitoquepBgito  d 

ptostamo  por  antkjpada 

.  las  legbi  para  ndtaai  pages  antes  (to  b  todta  Mlipidada. 


B  (dnandanitonto  (to  esto  pdstaino  (topontofa  (to  su  siuacidn 
toiaiKtora  ftaua.  del  valor  (to  prapiedad  y  (to  las  oonictoiws  dd 
mnadoL  Es  poiito  (pto  no  to  to  puHta  idmandar  eeto  prtotama 


I  toego  da  la  qtoendta  da  to  htoatna 

Si  su  prestanisb  afeoita  la  lapiiteca  sotm  esta  nmiabto  y  ddu 
dKiKton  nocubtod  monlD  (to  sahto  pafKianto  (to  asla  ptostamo: 

□  to  Inreslatdpuedapratagerio  contra  biaqxasafaSdad  (to  pagar 
d  sJhto  pemiaito.  S  vudva  a  toianciar  o  adquim  otra  (tou^ 
sobto  esto  ininuelito  pue(to  poder  esta  pratoiziOn  y  tonM  ipK 
pa^  b  (toucfaiastanta  despids  (to  la  ayeoKidn  da  b  hgiotaca. 
laiecnniaidani(S(|uecDnsdtacDnmatKigaitepafaobtoiief  mds 


□  bleytstatdro  to  piutoge  contra  biBsponsalaiiiad  (to  pagnd 
sahtopeniento. 


Ngaa  talatoa.  laid  (paa  hdat  pBga(to  (toqnds  (to 
habar  hadw  lodos  ks  pagos  da  c^ritd.  intoRses, 
saguD  hqiolBcaato  y  asks  dd  pnMaaaa  sagdn  b 
prognaaada 

Caago  fMaattoa^  B  manto  an  ddlaaes  (pw  to 
ostaaadpalitwa 

-- 

■nadafnaaKtodb  B  monto  an  ddtores  (toponibto 
daqiuts  da  (pn  pagua  d  caago  fnaaidero  ncid 

IPm  poainatod  aaand  dtm.  SiE  dsbs  duranto 
d  ptam  dd  ptodaanq  a^naadoi  craio  uu  lasa. 
Esta  no  as  su  tau  (to  ntoats. 

paastaniacnmopoacanbiaddinontutotddd 

ptostama 

to 

SibpngiiedadtiivDiBiavatoacidopaHSiipidstainasuprestainista 
deba  praponionarie  unacopb  sin  (osiD  aifdonal  d  menos  Pas  dbs 
antesddctoiieLSiadnnobhaiactoidQ^coinunfcpnsaansupiasra- 
mista  idfaaiMto  b  MinnaciOn  (pia  sa  to  farimta  an  b  ptgina  <k - 


|1laiw  pragnadaB?  Si  tiene  pregnntas  sobre  tas 
toi  minus  ycostos  (to!  prastamoquesaestabtocan 
an  asto  fonmdaha  Utica  b  ntonnacton  a 
conlniacidn.  Para  otatonar  mts  Mbimacidn  o  para 
pies«lartaifa(jaaiiqonantnl(jueiaantaOltana 
parabrtuleciJaiiniianrianddtjonsianidoran 


CHlMHCieH  a  CBK 
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Dedaraciones  del  prestamo 


McrcRs  de  fratlB 

Se  le  oloiga  un  inleris  de  garanifa  en 


Usted  puede  pcfder  esta  prapectad  si  no  ample  am  sus  pages  o  cm 
etiestodehsohigadonesdeesteprtstaHia 

Si^pagopresentaunr^BSo  demode _ :.d(as,sup>estaniB&le 

fxtmfiiiniecaigode _ 


fagoipTlileT 

Su  pcestaiwisto 

□  aceptartpagosmenoiesalnwnto  total  adeudado  (pages' 
pafrialpsiyseaptortnasuprtstamg 

□  podia  mantonertoenunaaientasepaiadahastaqueaifaraet 
leslD  del  pago  y  hiego  apfecaia  el  pago  totd  a  su  prestamo 

□  no  acepta  pagos  paioates. 

Si  esie  prtstamo  se  wende;  es  posiUe  que  su  nuewD  prestamisto 

tenga  una  pattka  ddeiente. 

Siyeitiii 

Si  lEled  vende  o  tiandiere  esta  prepieitad  a  otta  penona  su  preslainista. 

□  pennitii^endetenninadasamdkianes,cpieestapefsanaasuina 
este  ptostamo  am  sus  ttmiinQS  y  condkianes  originaies. 

□  nopeimitiiagimseasuinaestopi^stantoamsustoniiinosy 
amdkiones  ohginales. 


Otras  declaraciones 


Dednafones  mbulaitaB 

Si  adquKRiaiadeudamavoral  valor  deesteamueU^  las  mieicscs 
dH  monto  del  prtstamo  gue  SNR  sigwriarcs  al  nlor  leal  de  mercado 
no  se  deduciin  de  SIB  impuestas  federaies  sobie  b  lenta.  Deberfa 
omsidtar  am  un  asesor  fecal  para  olitener  mas  nfannacidn. 

Detales  del  cadrato 

Considto  su  pagai#  y  su  instnanento  de  garantb  para  oMener  mfem 
maddn  solae  lo  siguienie 

•  tOudsucedesnohace  suspagos? 

•  ^Qud  es  im  aiaanpbniiento  de  pago  dri  prtstamo? 
.Sitiiadonesenquesuprostaniestapuedeaiiqidequepagiie  el 

ptostamo  par  antkgada 

•  Las  legbs  para  leafear  pagcK  antes  de  b  fedia  estipuiada. 


B  lefmandamiento  de  esie  pitstaira  dependeta  de  su  sduacidn 
finandeia  tutors  del  valor  de  propiedad  y  de  las  comiciones  del 
meicada  &  posilde  que  no  se  le  pueda  Mmandar  este  ptostama 

bespmifddbdMi  leego  de  la  efetneton  de  to  htontera 

Si  su  prestanista  eiecuta  la  lapoteca  sotae  este  muebb  y  <fdu 
meoKidn  no  cubie  el  monto  de  saldo  pendtonte  de  este  ptoslamo: 

□  lalqrestatalpuedeprotegerioamtiabrespoMafaBdaddepagai 
el  saldo  pemiente.  Si  vudve  a  financar  o  adquim  alia  deu^ 
sobre  este  inniiielile.  puede  perder  esta  ptolBccidii  y  tenia  cpie 
pagar  b  deuda  restante  despu^s  de  b  cfBcucidn  de  b  hipoteca. 

Le  leamietidanios  que  consirite  am  un  abogado  para  obtoner  mas 
mtormacidn. 

□  bbyesbtainobprotogeaiiitrabiespoiisataBdaddepagarel 
saUopencienle. 


Nges  lalaleB.  Total  que  hafant  pagado  despues  de 
haber  hedso  todos  Ids  pages  de  c^kbl.  kiteicses, 
seguD  htpotecark)  y  costas  del  prMamo,  segUn  b 
pragramada 

Cargo  toianctera.  B  monto  en  ddlaies  que  b 
costara  el  pidstanKL 

Ihiideinawdadn.BnKmtoeiidlibrescispotiihte 
deqxjts  de  cpie  pague  el  cargo  faiancierD  kiidaL 

tee  poreeoliaal  aretal  (APRI.  Sib  CDstos  durante 
dpbgpdetpttetamoeapiesadoscpmounatosa. 
Esta  no  es  su  tasa  de  inlei^ 

teal  de  brtoeacs  pegados  (TFL  B  monto  total 
de  las  kiteteses  que  pagara  durarito  el  plaD  del 
prdstama  como  porantafe  del  monto  total  del 
prtstama 

{IWme  pregentasl  Si  tiene  preguntas  sobie  Iqs 
tonninQS  y  costos  del  prestamo  que  se  establecen 
en  este  formutaria  utike  b  iidbnnadbn  a 
ambnuackki.  taa  obtener  mas  inibniiacidn  o  para 
piesentar  un  leciama  onunlqMese  cm  b  Obdna 
para  b  Protookm  Feunciera  (M  ConsumidGr  en 


deoamoOnkome 


MGaM5DE(>if  oELniesnMo 
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iMin«ai,t«tedgilDa)i*niMqugluierihido«>efcjnnMtariaNoBiieaaafioqiieaoe|ilewtepitofaiiii>pofe>hechDdeliiiMr<iniiadDo 

reODOD  Cne  fDMMBDQk 


nrraa  (M  fdkiunto 


‘  fcdia 


Hmia  del  OMoidtanto 


Fedia 
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pe<l>rack>nes  de4  prestamo 


Otras  d<>c]ara<»on«$ 


Se  ie  otarga  un  interts  de  gvanita  en 


AoptacMa  M  prtdmo 

No  time  que  acqjiar  este  piMamo  par  d  hedn  de  habcr  ledbido 
este  fonmibrio  ofnnado  una  apicaddn  para  un  prtstama 


Ustad  pucde  poder  eita  prapiedad  si  no  oonple  oiirws  pagos  o  con 
et  redo  de  las  oMigaoonesdeesteprtstaina 

Ngnalnailo 

Sisupagopresentaunretasodemisde _ «ftas,suprestanifstale 

ccbrartuniecargode _ _ _ 


Pdgopwrbl 

Su  prestamista 

O  aceptartpagosmmaiesalnKiiiito  total  adeudadotpagos 
pardalesl  y  se  apicaian  a  su  pntetama 

□  podramairtenerloenunacuentasepafadaKastaquecMfareel 
resto  del  pago  y  hiego  apkaii  el  pago  total  a  su  pcbtama 

□  noaceptapagospanaales. 

Si  este  prestamo  se  vende  es  poBble  que  su  nuevD  prestamista 

tenga  una  poUtica  dileieiile. 

Siyeitos 

Si  ustBdumdeotiansftBees&piopiBdad  a  oUa  persona  supredamista. 

n  pennitir^endetBnninadasa)ncicianes,queesta  persona  asuma 
este  prestamo  con  sus  ttnninas  y  condkicrtes  originaies. 

□  nopemitifaqueseasuniaesteprtslamocansusttnninosy 
coricfcioncs  originaies. 


1 _ 

tagos  Males.  Total  que  hafarl  pagado  desputs  de 
hater  hedro  Sodos  bs  pagos  de  c^atal  inteteses, 
seguro  hipalecario  y  costas  del  piMama  segUn  b 
progamada 

Cage  bundera  B  morito  en  dotares  que  ie 
costara  el  ptbstamo. 

MtMtla  itHnObda  B  morio  en  (bbres  dsponUe 
desputs  de  cpie  pague  el  cargo  bnanciefo  ndaL 

baa  poriMliml  arwal  (MU.  Sirs  cDstos  durante 
el  pbm  del  prtstama  exptesados  como  ina  lasa. 
Esta  no  es  su  tasa  de  OTterts. 

ToMdeliteitLmpagadorfnPLB  rrvonito  total 
de  las  tnlereses  que  pagara  durante  el  plaao  del 
prestamo  mmo  porontaje  del  morilo  total  del 
prnstama 

DebMdorrM  trdiirff 

Si  adquieteiaiadBuda  mayor  aivalardeesaennuebb  Ins  rtereses 
del  monto  del  prbtamo  que  scan  srgieriaKs  al  valor  leai  de  mercado 
no  K  dedudrin  de  SIB  impuestas  federales  sabm  b  lenta.  Oeberla 
consrdtar  con  un  asesor  para  oiitener  mb  Mormaddn. 

Pit  Jridnicurrttutn 

Considle  su  pagard  y  su  mstnmento  de  garantb  para  otitBner  infor- 
maddn  sotoelosiguienle: 

•  iQud  suoede  si  no  hace  sirs  pagoB? 

•  es  un  ncumpimiento  de  pago  cH  prestamo? 

•  SimadDrwsenqlKsu  prestamista  puedeeaigirbquepague  el 
prestamo  par  antktpada 

•  Las  leglas  para  leaizar  pagos  antes  (b  b  fecha  esdpuiadaL 

BefenandandmdD 

B  lebiandamierUo  de  este  prtstarm  dependeta  de  su  siuadOn 
(inandera  ftdunk  del  valor  de  propiedad  y  cfc  bs  ooniidanes  del 
arewadoLbpoiibicqucnosebpucdaicinandarcsteprbtama 

IkipiiiiiddlUlirllnigiideto^cMdaHdehltbBtBra 

Si  su  prestambta  eyecuta  b  hipoteca  sabre  este  Bwmieble  y  ifdH 

qecudbn  no  cubte  el  mordo  desaMo  pendente  de  esie  ptdstamo: 

□  la  ley  estalalptiedeprolegcriD  contra  breyonsabddadde 
pagar  d  saMo  pendiente.  Si  vuelve  a  biandar  o  adquiere  aba 
deuda  soiiie  este  inmueble.  puede  perder  esta  prabxxiOn  y 
tendd  que  pagar  b  deiKfa  nestanie  despots  de  larejecuddn  de 
b  hqxiti^  le  lecomcndamos  que  consulle  con  un  aliogado  para 
obtener  mis  inibrmacibrL 

□  La  ley  estalalmlo  protege  contra  bresponsabiidaddepagarfll 
saMo  pendente. 

VataracMn  de  ta  vMcnda 

Sib  pnqiiedad  turn  una valoiacidn para supttstamasu  predambta 
debe  ptopordonarle  una  copa  sin  costD  adidonaL  al  menos  ties  das 
antesdeidene.SiadinobhaiedbidovCDmuniqueseconsupte5ta- 
mista  ulSzando  b  IrdDtmadOn  que  se  le  farinda  en  b  pigina  & 


lltane  prcguntanr  Si  bene  preguntas  sabre  kB 
tenninas  y  costas  del  prtstamo  que  se  establecen 
en  este  formubria  utiice  b  infotiriadOn  a 
conlimiacibnL  Para  obtener  mis  inibnnacidn  o  para 
presentar  un  recbtna  cotnunlquese  con  b  Obdna 
para  taftoteajdnRnandeta  del  Gjnsftadoren 


80299 
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H-29  Escrow  Cancellation  Notice 
Model  Form  (§  1026.20(e)) 

Description:  This  is  a  blank  model  ‘ 
form  of  the  disclosures  required  by 
§  1026.20(e). 


[logoj  [Name  of  Creditor  or  Servicer] 


Escrow  Closing  Notice 


issuiium 

LBBOI 

aCaWNTiAilM* 

moiK 


As  of  (date)  ^  longer  have  an  escrow  account  (also  called  an 

'impound'or 'trust' account)  because 

□  you  asked  us  to  dose  it 

□  we  ate  dosing  it 

After  this  date,  you  must  directly  pay  your  property  costs,  such  as  taxes  and 
homeowner  s  insurarKe,  possibly  in  one  or  two  lar^  payments  a  year. 


fiar  dosing  jnur  oowr  ocownt 


tdoHar  aiTMunt) 


htdnfutun. 


if  you  foil  to  pay  your  property  taxes,  your  state  or  local  government  may  (1 )  impose 
ftrres  and  penalties  or  (2)  place  a  tax  ien  on  this  property. 

if  you  fofl  to  pay  any  of  your  property  cost^  we  may  (1)  add  the  amounts  to  your  loan 
batarK^  (2)  add  an  escrow  account  to  your  loan,  or  (3)  require  you  to  pay  for  property 
‘  '  insurarKXtf^  we  buy  on  your  behalf,  which  likely  wc^d  cost  tTKxe  and  provide  fewer 

"  ''  '  berkifitsthtn  what  you  could  buy  on  your  owrt 

.•  I  ;  '  ;  .f:'-*  I  a. 

.  .  .  Cal  number!  with  any  ouestiorrs  about  the  dosirwi  of  your  escrow  account 

□  We  do  not  offer  you  the  option  of  keeping  the  escrow  account  on  your  loan. 

□  Contact  us  at  Iphone  numberl  [datel  if  you  want  to  keen  the 

escrow  account  on  your  loan. 


Baj.lNG  C006  4aiO-AU-C 

■  24.  In  Supplement  I  to  Part  1026: 

■  A.  Under  Section  1026.1 — Authority. 
Purpose,  Coverage,  Organization. 
Enforcement  and  Liability: 

■  1.  Under  the  subheading  lie) 

Coverage,  paragraph  l(c)(5)-l  is 
removed  and  the  subheading  Paragraph 
1(c)(5)  and  paragraph  1  under  that 
subheading  are  added.  ' 

■  2.  The  subheading  1(d)  Organization, 
the  subheading  Paragraph  1(d)(5)  and 
paragraph  1  under  that  subheading  are 
added. 

■  B.  Under  Section  1026.2 — Definitions 
and  Rules  of  Construction: 


■  i.  The  subheading  2(a)(3)  Application 
and  paragraphs  1,2,  and  3  under  that 
subheading  are  added. 

■  ii.  Under  spbheading  2(a)(6)  Business 
day,  paragraph  2  is  revised. 

■  iii.  Under  subheading  2(a)(25) 
Security  interest,  paragraph  2  is  revised. 

■  C.  Under  Section  1026.3 — Exempt 
Transactions: 

m  i.  Under  subheading  3(a)  Business, 
commercial,  agricultural,  or 
organizational  credit,  paragraphs  9  and 
10  are  revised. 

■  ii.  The  subheading  3(h)  Partial 
exemption  for  certain  mortgage  loans 


and  paragraphs  1.  and  2.  under  that 
subheading  are  added. 

■  D.  Under  Section  1026.17 — General 
Disclosure  Requirements: 

m  i.  Paragraph  1  is  added. 

■  ii.  Under  subheading  1 7(a)  Form  of 
disclosures,  subheading  Paragraph 
17(a)(1),  paragraph  7  is  revised. 

■  iii.  Under  subheading  1 7(c)  Basis  of 
disclosures  and  use  of  estimates: 

■  a.  Under  subheading  Paragraph 
17(c)(1),  paragraphs  1,  2,  3,  4,  5,  8, 10, 
11,  and  12  are  revised  and  paragraph  19 
is  added. 
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■  b.  Under  subheading  Paragraph 
17(c)(2)(i),  paragraphs  1,  2,  and  3  are 
revised. 

■  c.  Under  subheading  Paragraph 
17(c)(2)(ii),  paragraph  1  is  revised. 

■  d.  Under  subheading  Paragraph 
17(c)(4),  paragraph  1  is  revised. 

■  e.  Under  subheading  Paragraph 
17(c)(5),  paragraphs  2,  3,  and  4  are 
revised. 

■  iv.  Under  subheading  17(d)  Multiple 
creditors;  multiple  consumers, 
paragraph  2  is  revised. 

■  V.  Under  subheading  1 7(e)  Effect  of 
subsequent  events,  paragraph  1  is 
revised. 

■  vi.  Under  subheading  17(f)  Early 
disclosures,  paragraphs  1,  2,  3,  and  4  are 
revised. 

■  vii.  Under  subheading  1 7(g)  Mail  or 
telephone  orders — delay  in  disclosures, 
paragraph  1  is  revised. 

■  viii.  Under  subheading  1 7(h)  Series  of 
sales — delay  in  disclosures,  paragraph  1 
is  revised. 

■  E.  Under  Section  1026.18 — Content  of 
Disclosures: 

■  i.  Paragraph  3  is  added. 

■  ii.  Under  subheading  18(b)  Amount 
financed: 

■  a.  Paragraph  2  is  removed. 

■  ii.  Under  subheading  18(c)  Itemization 
of  amount  financed: . 

■  a.  Paragraph  4  is  revised. 

■  b.  Under  subheading  Paragraph 
18(c)(l)(iv),  paragraph  2  is  revised. 

■  iii.  Under  subheading  18(g)  Payment 
schedule: 

^  ■  a.  Paragraphs  4  and  6  are  revised. 

■  b.  Paragraph  5  is  removed  and 
reserved. 

■  c.  Under  subheading  Paragraph 
18(g)(2),  paragraphs  1  and  2  are  revised. 

■  iv.  Under  subheading  18(k) 
Prepayment: 

■  a.  Paragraphs  1,2,  and  3  are  revised. 

■  b.  Under  subheading  Paragraph 
18(k)(l),  paragraph  1  is  revised  and 
paragraph  2  is  added. 

■  c.  Under  subheading  Paragraph 
18(k)(2),  paragraph  1  is  revised. 

■  V.  Under  subheading  18(r)  Required 
deposit,  paragraph  6.vi  is  removed  and 
reserved. 

■  vi.  Under  subheading  18(s)  Interest 
rate  and  payment  summary  for 
mortgage  transactions: 

■  a.  Paragraph  1.  is  revised  and 
paragraph  4  is  added. 

■  b.  Under  subheading  18(s)(3) 
Payments  for  amortizing  loans, 
subheading  Paragraph  18(s)(3)(i)(C), 
paragraphs  1  and  2  are  revised. 

■  c.  Under  subheading  18(s)(6)  Special 
disclosures  for  loans  with  negative 
amortization,  paragraph  1  is  revised. 

■  F.  Under  Section  1026.19 — Certain 
Mortgage  and  Variable-Rate 
Transactions: 


m  i.  Under  subheading  19(a)(l)(i)  Time 
of  disclosures,  paragraph  1  is  revised. 

■  ii.  Under  subheading  19(a)(5) 
Timeshare  plans: 

■  a.  The  subheading  19(a)(5)  Timeshare 
plans  is  removed. 

■  b.  The  subheading  Paragraph 
19(a)(5)(ii)  and  paragraphs  1,  2,  3,  4,  and 
5  under  that  subheading  are  removed. 

■  c.  The  subheading  Paragraph 
19(a)(5)(iii)  and  paragraphs  1  and  2 
under  that  subheading  are  removed. 

■  iii.  New  subheadings  19(e)  Mortgage 
loans  secured  by  real  property — Early 
disclosures,  1 9(f)  Mortgage  loans 
secured  by  real  property — Final 
disclosures,  and  19(g)  Special 
information  booklet  at  time  of 
application  are  added. 

■  G.  Under  Section  1026.20 — Disclosure 
Requirements  Regarding  Post- 
Consummation  Events: 

■  i.  New  subheading  20(e)  Escrow 
account  cancellation  notice  for  certain 
mortgage  transactions  is  added.  - 

■  H.  Under  Section  1026.22 — 
Determination  of  Annual  Percentage 
Rate,  subheading  22(a)  Accuracy  of 
annual  percentage  rate,  subheading 
22(a)(4)  Mortgage  loans,  paragraph  1  is 
revised. 

■  I.  Under  Section  1026.24 — 
Advertising,  subheading  24(d) 
Advertisement  of  terms  that  require 
additional  disclosures,  subheading 
24(d)(2)  Additional  terms,  paragraph  2 
is  revised. 

■  J.  Under  Section  1026.25 — Record 
Retention,  subheading  25(c)  Records 
related  to  certain  requirements  for 
mortgage  loans,  the  subheading  25(c)(  1 ) 
Records  related  to  requirements  for 
loans  secured  by  real  property  and 
paragraphs  1  and  2  under  that 
subheading  are  added. 

■  K.  Under  Section  1026.28 — Effect  on 
State  Laws,  subheading  28(a) 
Inconsistent  disclosure  requirements, 
paragraph  1  is  revised. 

■  L.  Under  SecTfjon  1026.29 — State 
Exemptions,  subheading  29(a)  General 
rule,  paragraphs  2  and  4  are  revised. 

■  M.  New  Section  1026.37 — Content  of 
Disclosures  for  Certain  Mortgage 
Transactions  (Loan  Estimate)  is  added. 

■  N.  New  Section  1026.38— Content  of 
Disclosures  for  Certain  Mortgage  ■ 
Transactions  (Closing  Disclosure)  is 
added. 

■  O.  Under  Section  1026.39 — Mortgage 
transfer  disclosures,  subheading  39(d) 
Content  of  required  disclosures: 

■  i.  Paragraph  2  is  added. 

■  ii.  The  subheading  Paragraph  39(d)(5) 
and  paragraph  1  under  that  subheading 
are  added. 

■  P.  Under  Appendix  D — Multiple- 
Advance  Construction  Loans, 
paragraphs  6  and  7  are  revised. 


■  Q.  Under  Appendices  G  and  H — 
Open-End  and  Closed-End  Model  Forms 
and  Clauses,  paragraph  1  is  revised. 

■  R.  The  subheading  TtppendixH — 
Closed-End  Model  Forms  and  Clauses  is 
revised. 

■  i.  Paragraphs  16  and  19  are  revised. 

■  ii.  Paragraphs  29  and  30  are  added. 

The  revisions  and  additions  read  as 

follows: 

Supplement  I  to  Part  1026 — Official 
Interpretations 
★  *  ★  * 

Subpart  A — General 

Section  1026.1 — Authority,  Purpose, 
Coverage,  Organization,  Enforcement 
and  Liability  1(c)  Coverage. 

it  it  *  *  * 

Paragraph  1(c)(5). 

1.  Exemption  for  certain  mortgage 
transactions.  Section  1026.1(c)(5) 
implements  sections  128(a)(16)  through 
(19),  128(b)(4),  129C(f)(l),  129C(g)(2) 
and  (3),  129C(h),  129D(h),  129D(j)(l)(A), 
and  129D(j)(l)(B)  of  the  Truth  in 
Lending  Act  and  section  4(c)  of  the  Real 
Estate  Settlement  Procedures  Act,  by 
exempting  persons  from  the  disclosure 
requirements  of  those  sections,  except 
in  certain  transactions.  The  exemptions 
do  not  apply  to  certain  transactions  for 
which  the  disclosure  requirements  are 
implemented  in  other  parts  of 
Regulation  Z.  Sections  1026.37  and 
1026.38  implement  sections  128(a)(16) 
through  (19).  128(b)(4),  129C(f)(l), 
129C(g)(2)  and  (3),  129D(h),  and 
129D(j)(l)(A)  of  the  Truth  in  Lending 
Act  and  section  4(c)  of  the  Real  Estate 
Settlement  Procedures  Act  for 
transactions  subject  to  §  1026.19(e)  and 
(f).  Section  1026.38(1)(5)  implements  the 
disclosure  requirements  of  section 
129C(h)  of  the  Truth  in  Lending  Act  for 
transactions  subject  to  §  1026.19(f). 
Section  1026.39(d)(5)  implements  the 
disclosure  requirements  of  section 
129C(h)  of  the  Truth  in  Lending  Act  for 
transactions  subject  Jo  §  1026.39(d)(5). 
Section  1026.20(e)  implements  the 
disclosure  requirements  of  section 
129D(j)(l)(B)  of  the  Truth  in  Lending 
Act  for  transactions  subject  to 
§  1026.20(e).  Section  1026.1(c)(5)  does 
not  exempt  any  person  from  any  other 
requirement  of  this  part.  Regulation  X 
(12  CFR  part  1024),  the  Truth  in 
Lending  Act,  or  the  Real  Estate 
Settlement  Procedures  Act. 
lid)  Organization. 

Paragraph  1(d)(5). 

1.  Effective  date.  The  Bureau’s 
revisions  to  Regulation  X  and 
Regulation  Z  published  on  December 
31,  2013  (the  TILA-RESPA  Final  Rule), 
apply  to  covered  loans  (closed-end 
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credit  transactions  secured  by  real 
property)  for  which  the  creditor  or 
mortgage  broker  receives  an  application 
on  or  after  August  1,  2015  (the  “effective 
date”),  except  that  new  §  1026.19(e)(2), 
the  amendments  to  §  1026.28(a)(1),  and 
the  amendments  to  the  commentary  to 
§  1026.29,  become  effective  on  August  1, 
2015  without  respect  to  whether  an 
application  has  been  received.  The 
provisions  of  §  1026.19(e)(2)  apply  prior 
to  a  consumer’s  receipt  of  the 
disclosures  required  by 
§  1026.19(e)(l)(i),  and  therefore,  restrict 
activity  that  may  occur  prior  to  receipt 
of  an  application  by  a  creditor  or 
mortgage  broker  under  §  1026.19(e). 

These  provisions  include 
§  1026.19(e)(2)(i),  which  restricts  the 
fees  that  may  be  imposed  on  a 
consumer,  §  1026.19(e)(2)(ii),  which 
requires  a  statement  to  be  included  on 
written  estimates  of  terms  or  costs 
specific  to  a  consumer,  and 
§  1026.19(e)(2)(iii),  which  prohibits 
creditors  from  requiring  the  submission 
of  documents  verifying  information 
related  to  the  consumer’s  application. 
Accordingly,  the  provisions  under 
§  1026.19(e)(2)  are  effective  on  August  1, 
2015,  without  respect  to  whether  an 
application  has  been  received  on  that 
date.Tn  addition,  the  amendments  to 
§  1026.28  and  the  commentary  to 
§  1026.29  govern  the  preemption  of 
State  laws  and  thus,  the  amendments  to 
those  provisions  and  associated 
commentary  made  by  the  TILA-RESPA 
Final  Rule  are  effective  on  August  1, 
2015,  without  respect  to  whether  an 
application  has  been  received  on  that 
date.  The  following  examples  illustrate 
the  application  of  the  effective  date  for 
the  TILA-RESPA  Final  Rule. 

i.  General.  Assume  a  creditor  receives 
an  application,  as  defined  under 
§  1026.2(a)(3)  of  the  TILA-RESPA  Final 
Rule,  for  a  transaction  subject  to 
§  1026.19(e)  and  (f)  on  August  1,  2015, 
and  that  consummation  of  the 
transaction  occurs  on  August  31,  2015. 
The  amendments  of  the  TILA-RESPA 
Final  Rule,  including  the  requirements 
to  provide  the  Loan  Estimate  and 
Closing  Disclosure  under  §  1026.19(e) 
and  (f),  apply  to  the  transaction.  The 
creditor  would  also  be  required  to 
provide  the  special  information  booklet 
under  §  1026.19(g)  of  the  TILA-RESPA 
Final  Rule,  as  applicable.  Assume  a 
creditor  receives  an  application,  as 
defined  under  §  1026.2(a)(3)  of  the 
TILA-RESPA  Final  Rule,  for  a 
transaction  subject  to  §  1026.19(e)  and 
(f)  on  July  31,  2015,  and  that 
consummation  of  the  transaction  occurs 
on  August  30,  2015.  The  amendments  of 
the  TILA-RESPA  Final  Rule,  including 


the  requirements  to  provide  the  Loan 
Estimate  and  Closing  Disclosure  under 
§  1026.19(e)  and  (f),  do  not  apply  to  the 
transaction,  except  that  the  provisions 
of  §  1026.19(e)(2),  specifically 
§  1026.19(e)(2)(i),  (e)(2)(ii),  and 
(e)(2)(iii),  do  apply  to  the  transaction 
beginning  on  August  1,  2015  because 
they  become  effective  on  August  1, 

2015,  without  respect  to  whether  an 
application,  as  defined  under 
§  1026.2(a)(3)  of  the  TILA-RESPA  Final 
Rule,  has  been  received  by  the  creditor 
or  mortgage  broker  on  that  date.  The 
creditor  does  not  provide  the  Closing 
Disclosure  so  that  it  is  received  by  the 
consumer  at  least  three  business  days 
before  consummation;  instead,  the 
creditor  and  the  settlement  agent 
provide  the  disclosures  under 
§  1026.19(a)(2)(ii)  and  §  1024.8,  as 
applicable,  under  the  Truth  in  Lending 
Act  and  the  Real  Estate  Settlement 
Procedures  Act,  respectively.  The 
requirement  to  provide  the  special 
information  booklet  under  §  1026.19(g) 
of  the  TILA-RESPA  Final  Rule  would 
also  not  apply  to  the  transaction.  But  the 
creditor  would  provide  the  special 
information  booklet  under  §  1024.6,  as 
applicable. 

ii.  Predisclosure  written  estimates. 
Assume  a  creditor  receives  a  request 
ft-om  a  consumer  for  a  written  estimate 
of  terms  or  costs  specific  to  the 
consumer  on  August  1,  2015,  before  the 
consumer  submits  an  application  to  the 
creditor,  and  thus,  before  the  consumer 
has  received  the  disclosures  required 
under  §  1026.19(e)(l)(i).  The  creditor,  if 
it  provides  such  written  estimate  to  the 
consumer,  must  comply  with  the 
requirements  of  §  1026.19(e)(2)(ii)  and 
provide  the  required  statement  on  the 
written  estimate,  even  though  the 
creditor  has  not  received  an  application 
for  a  transaction  subject  to  §  1026.19(e) 
and  (f)  on  that  date. 

iii.  Request  for  preemption 
determination.  Assume  a  creditor 
submits  a  request  to  the  Bureau  under 
§  1026.28(a)(1)  for  a  determination  of 
whether  a  State  law  is  inconsistent  with 
the  disclosure  requirements  of  the 
TILA-RESPA  Final  Rule  on  August  1, 
2015.  Because  the  amendments  to 

§  1026.28(a)(1)  are  effective  on  that  date 
and  do  not  depend  on  whether  the 
creditor  has  received  an  application  as 
defined  under  §  1026.2(a)(3iof  the 
TILA-RESPA  Final  Rule, 

§  1025.28(a)(1),  as  amended  by  the 
TILA-RESPA  Final  Rule,  is  applicable 
to  the  request  on  that  date  and  the 
Bureau  would  make  a  determination 
based  on  the  amendments  of  the  TILA- 
RESPA  Final  Rule,  including,  for 
example,  the  requirements  of  §  1026.37. 


Section  1026.2 — Definitions  and  Rules 
of  Construction 
***** 

2(a)(3)  Application. 

1.  In  general.  An  application  means 
the  submission  of  a  consumer’s 
financial  information  for  purposes  of 
obtaining  an  extension  of  credit.  For 
transactions  subject  to  §  1026.19(e),  (f), 
or  (g)  of  this  part,  the  term  consists  of 
the  consumer’s  name,  the  consumer’s 
income,  the  consumer’s  social  security 
number  to  obtain  a  credit  report,  the 
property  address,  an  estimate  of  the 
value  of  the  property,  and  the  mortgage 
loan  amount  sought.  This  definition 
does  not  prevent  a  creditor  from 
collecting  whatever  additional 
information  it  deems  necessary  in 
connection  with  the  request  for  the 
extension  of  credit.  However,  once  a 
creditor  has  received  these  six  pieces  of 
information,  it  has  an  application  for 
purposes  of  the  requirements  of 
Regulation  Z.  A  submission  may  be  in 
written  or  electronic  formal  and 
includes  a  written  record  of  an  oral 
application.  The  following  examples  for 
a  transaction  subject  to  §  1026.19(e),  (f), 
or  (g)  are  illustrative  of  this  provision; 

i.  Assume  a  creditor  provides  a 
consumer  with  an  application  form 
containing  20  questions  about  the 
consumer’s  credit  history  and  the 
collateral  value.  The  consumer  submits 
answers  to  nine  of  the  questions  and 
informs  the  creditor  that  the  consumer 
will  contact  the  creditor  the  next  day 
with  answers  to  the  other  11  questions. 
Although  the  consumer  provided  nine 
pieces  of  information,  the  consumer  did 
not  provide  a  social  security  number. 
The  creditor  has  not  yet  received  an 
application  for  purposes  of 

§  1026.2(a)(3). 

ii.  Assume  a  creditor  requires  all 
applicants  to  submit  20  pieces  of 
information.  The  consumer  submits 
only  six  pieces  of  information  and* 
informs  the  creditor  that  the  consumer 
will  contact  the  creditor  the  next  day 
with  answers  to  the  other  14  questions. 
The  six  pieces  of  information  provided 
by  the  consumer  were  the  consumer’s 
name,  income,  social  security  number, 
property  address,  estimate  of  the  value 
of  the  property,  and  the  mortgage  loan 
amount  sought.  Even  though  the 
creditor  requires  14  additional  pieces  of 
information  to  process  the  consumer’s 
request  for  a  mortgage  loan,  the  creditor 
has  received  an  application  for  the 
purposes  of  §  1026.2(a)(3)  and  therefore 
must  comply  with  the  relevant 
requirements  under  §  1026.19. 

2.  Social  security  number  to  obtain  a 
credit  report.  If  a  consumer  does  not 
have  a  social  security  number,  the 
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creditor  may  substitute  whatever  unique 
identifier  the  creditor  uses  to  obtain  a 
credit  report  on  the  consumer.  For 
example,  a  creditor  has  obtained  a  social 
security  number  to  obtain  a  credit  report 
for  purposes  of  §  1026.2(a)(3)(ii)  if  the 
creditor  collects  a  Tax  Identification 
Number  ft'om  a  consumer  who  does  not 
have  a  social  security  number,  such  as 
a  foreign  national. 

3.  Receipt  of  credit  report  fees. 

Section  1026.19(a)(l)(iii)  permits  the 
imposition  of  a  fee  to  obtain  the 
consumer’s  credit  history  prior  to  the 
delivery  of  the  disclosures  required 
qnder  §  1026.19(a)(l)(i).  Section 
1026.19(e)(2){i){B)  permits  the 
imposition  of  a  fee  to  obtain  the 
consumer’s  credit  report  prior  to  the 
delivery  of  the  disclosures  required 
under  §  1026.19(e)(l)(i).  Whether,  or 
when,  such  fees  are  received  does  not 
affect  whether  an  application  has  been' 
received  for  the  purposes  of  the 
definition  in  §  1026.2(a)(3)  and  the 
timing  requirements  in  §  1026.19(a)(l)(i) 
and  (e)(l)(iii).  For  example,  if,  in  a 
transaction  subject  to  §  1026.19(e)(l)(i), 
a  creditor  receives  the  six  pieces  of 
information  identified  under 
§  1026.2(a)(3)(ii)  on  Monday,  June  1,  but 
does  not  receive  a  credit  report  fee  firom 
the  consumer  until  Tuesday,  June  2,  the 
creditor  does  not  comply  with 
§  1026.19(e)(l)(iii)  if  it  provides  the 
disclosures  required  under 
§  1026.19(e)(l)(i)  after  Thursday,  June  4. 
The  three-business-day  period  beings  on 
Monday,  June  1,  the  date  the  creditor 
received  the  six  pieces  of  information. 
The  waiting  period  does  not  begin  on 
Tuesday,  June  2,  the  date  the  creditor 
received  the  credit  report  fee. 
***** 

.  2(a)(6)  Business  day. 

*  *  *  *  * 

2.  Rule  for  rescission,  disclosures  for 
certain  mortgage  transactions,  and 
private  education  loans.  A  more  precise 
rule  for  what  is  a  business  day  (all 
calendar  days  except  Sundays  and  the 
Federal  legal  holidays  specified  in  5 
U.S.C.  6103(a))  applies  when  the  right  of 
rescission,  the  receipt  of  disclosures  for 
certain  dwelling-  or  real  estate-secured 
mortgage  transactions  under 
§§  1026.19(a)(l)(ii),  1026.19(a)(2), 
1026.19(e)(l)(iii)(B),  1026.19(e)(l)(iv), 
1026.19(e)(2)(i)(A),  1026.19(e)(4)(ii), 
1026.19(f)(l)(ii),  1026.19(f)(l)(iii), 
1026.20(e)(5),  1026.31(c),  or  the  receipt 
of  disclosures  for  private  education 
loans  under  §  1026.46(d)(4)  is  involved. 
Four  Federal  legal  holidays  are 
identified  in  5  U.S.C.  6103(a)  by  a 
specific  date:  New  Year’s  Day,  January 
1;  Independence  Day,  July  4;  Veterans 
Day,  November  11;  and  Christmas  Day, 


December  25.  When  one  of  these 
holidays  (July  4,  for  example)  falls  on  a 
Saturday,  Federal  offices  and  other 
entities  might  observe  the  holiday  on 
the  preceding  Friday  (July  3).  In  cases 
where  the  more  precise  rule  applies,  the 
observed  holiday  (in  the  example,  July 
3)  is  a  business  day. 
***** 

2(a)(25)  Security  interest. 

*  *  *  *  .  * 

2.  Exclusions.  The  general  definition 
of  security  interest  excludes  three 
groups  of  interestsi  incidental  interests, 
interests  in  after-acquired  property,  and 
interests  that  arise  solely  by  operation  of 
law.  These  interests  may  not  be 
disclosed  with  the  disclosures  required 
under  §§  1026.18,  1026.19(e)  and  (f), 
and  1026.38(1)(6),  but  the  creditor  is  not 
precluded  from -preserving  these  rights 
elsewhere  in  the  contract  documents,  or 
invoking  and  enforcing  such  rights,  if  it 
is  otherwise  lawful  to  do  so.  If  the 
creditor  is  unsure  whether  a  particular 
interest  is  one  of  the  excluded  interests, 
the  creditor  may,  at  its  option,  consider 
such  interests  as  security  interests  for 
purposes  of  the  Truth  in  Lending  Act 
(15  U.S.C.  1601  et  seq.)  and  Regulation 
Z. 

***** 

Section  1026.3 — Exempt  Transactions 
*  *  ,  *  *  * 

3(a)  Business,  commercial, 
agricultural,  or  organizational  credit. 
***** 

9.  Organizational  credit.  The 
exemption  for  transactions  in  which  the 
borrower  is  not  a  natural  person  applies, 
for  example,  to  loans  to  corporations, 
partnerships,  associations,  churches, 
unions,  and  fraternal  organizations.  The 
exemption  applies  regardless  of  the 
purpose  of  the  credit  extension  and 
regardless  of  the  fact  that  a  natural 
person  may  guarantee  or  provide 
security  for  the  credit.  But  see  comment 
3(a)-10  concerning  credit  extended  to 
trusts. 

10.  Trusts.  Credit  extended  for 
consumer  purposes  to  certain  trusts  is 
considered  to  be  credit  extended  to  a 
natural  person  rather  than  credit 
extended  to  an  organization. 
Specifically: 

i.  Trusts  for  tax  or  estate  planning 
purposes.  In  some  instances,  a  creditor 
may  extend  credit  for  consumer 
purposes  to  a  trust  that  a  consumer  has 
created  for  tax  or  estate  planning 
purposes  (or  both).  Consumers 
sometimes  place  their  assets  in  trust, 
with  themselves  or  themselves  and  their 
families  or  other  prospective  heirs  as 
beneficiaries,  to  obtain  certain  tax 
benefits  and  to  facilitate  the  future 


administration  of  thefe  estates.  During 
their  lifetimes,  however,  such 
consumers  may  continue  to  use  the 
assets  and/or  income  of  such  trusts  as 
their  property.  A  creditor  extending 
credit  to  finance  the  acquisition  of,  for 
example,  a  consumer’s  dwelling  that  is 
held  in  such  a  trust,  or  to  refinance 
existing  debt  secured  by  such  a 
dwelling,  may  prepare  the  note,  security 
instrument,  and  similar  loan  documents 
for  execution  by  a  trustee,  rather  than 
the  beneficiaries  of  the  trust.  Regardless 
of  the  capacity  or  capacities  in  which 
the  loan  documents  are  executed, 
assuming  the  transaction  is  primarily  for 
personal,  family,  or  household 
purposes,  the  transaction  is  subject  to 
the  regulation  because  in  substance  (if 
not  form)  consumer  credit  is  being 
extended. 

ii.  Land  trusts.  In  some  jm-isdictions, 
a  financial  institution  financing  a 
residential  real  estate  transaction  for  an 
individual  uses  a  land  trust  mechanism. 
Title  to  the  property  is  conveyed  to  the 
land  trust  for  which  the  financial 
institution  itself  is  trustee.  The 
underlying  installment  note  is  executed 
by  the  financial  institution  in  its 
capacity  as  trustee  and  payment  is 
secured  by  a  trust  deed,  reflecting  title 
in  the  financial  institution  as  trustee.  In 
some  instances,  the  consumer  executes 
a  personal  guaranty  of  the  indebtedness. 
The  note  provides  that  it  is  payable  only 
out  of  the  property  specifically 
described  in  the  trust  deed  and  that  the 
trustee  has  no  personal  liability  on  the 
note.  Assuming  the  transactions  are 
primarily  for  personal,  family,  or 
household  purposes,  these  transactions 
are  subject  to  the  regulation  because  in 
substance  (if  not  form)  consumer  credit 
is  being  extended. 
***** 

3(h)  Partial  exemption  for  certain 
mortgage  loans. 

1.  Partial  exemption.  Section 
1026.3(h)  exempts  certain  transactions 
from  only  the  disclosures  required  by 
§  1026.19(e),  (f),  and  (g),  and  not  from 
any  of  the  other  applicable  requirements 
of  this  part.  As  provided  by 

§  1026.3(h)(6),  creditors  must  comply 
with  all  other  applicable  requirements 
of  this  part.  In  addition,  the  creditor 
must  provide  the  disclosures  required 
by  §  1026.18,  even  if  tbe  creditor  would 
not  otherwise  be'subject  to  the 
disclosure  requirements  of  §  1026.18. 
The  consumer  also  has  the  right  to 
rescind  the  transaction  under  §  1026.23, 
to  the  extent  that  provision  is 
applicable. 

2.  Requirements  of  exemption.  The 
conditions  that  the  transaction  not 
require  the  payment  of  interest  under 
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§  1026.3(h)(3)  and  that  repayment  of  the 
amount  of  credit  extended  be  forgiven 
or  deferred  in  accordance  with 
§  1026.3(h)(4)  is  determined  by  the 
terms  of  the  credit  contract.  The  other 
requirements  of  §  1026.3(h)  need  not  be 
reflected  in  the  credit  contract,  but  the . 
creditor  tpust  retain  evidence  of 
compliance  with  those  provisions,  as 
required  by  §  1026.25(a).  In  particular, 
because  the  exemption  from 
§  1026.19(e),  (f),  and  (g)  means  the 
consumer  will  not  receive  the 
disclosures  of  closing  costs  under 
§  1026.37  or  §  1026.38,  the  creditor  must 
have  information  reflecting  that  the  total 
of  closing  costs  imposed  in  connection 
with  the  transaction  is  less  than  one 
percent  of  the  amount  of  credit 
extended  and  include  no  charges  other 
than  recordation,  application,  and 
housing  counseling  fees,  in  accordance 
with  §  1026.3(h)(5).  Unless  an 
itemization  of  the  amount  financed 
sufficiently  details  this  requirement,  the 
creditor  must  establish  compliance  with 
§  1026.3(h)(5)  by  some  other  written 
document  and  retain  it  in  accordance 
with  §  1026.25(a). 

***** 

Subpart  C — Closed  End  Credit 

Section  1 026. 1 7 — General  Disclosure 
Requirements 

1.  Rules  for  certain  mortgage 
disclosures.  Section  1026.17(a)  and  (b) 
does  not  apply  to  the  disclosures 
required  by  §  1026.19(e),  (f),  and  (g),  and 
§  1026.20(e).  For  the  disclosures 
required  by  §  1026.19(e),  (f),  and  (g), 
rules  regarding  the  disclosures’  form  are 
found  in  §§  1026.19(g),  1026.37(o),  and 
1026.38(t)  and  rules  regarding  timing 
are  found  in  §  1026.19(e),  (f),  and  (g). 

For.  the  disclosures  required  by 
§  1026.20(e),  rules  regcurding  the 
disclosures’  form  are  found  in 
§  1026.20(e)(4)  and  rules  regarding 
timing  are  found  in  §  1026.20(e)(5). 

17(a)  Form  of  disclosures. 

Paragraph  17(a)(1). 
***** 

7.  Balloon  payment  financing  with 
leasing  characteristics.  In  certain  credit 
sale  or  loan  transactions,  a  consumer 
may  reduce  the  dollar  amount  of  the 
payments  to  be  made  during  the  course 
of  the  transaction  by  agreeing  to  make, 
at  the  end  of  the  loan  term,  a  large  final 
payment  based  on  the  expected  residual 
value  of  the  property.  The  consumer 
may  have  a  number  of  options  with 
respect  to  the  final  payment,  including, 
among  other  things,  retaining  the 
property  and  making  the  final  payment, 
refinancing  the  final  payment,  or 
transferring  the  property  to  the  creditor 


in  lieu  of  the  final  payment.  Such 
transactions  may  have  some  of  the 
characteristics  of  lease  transactions 
subject  to  Regulation  M  (12  CFR  Part 
1013),  but  are  considered  credit 
transactions  where  the  consumer 
assumes  the  indicia  of  ownership, 
including  the  risks,  burdens  and 
benefits  of  ownership,  upon 
consummation.  These  transactions  are 
governed  by  the  disclosure  requirements 
of  this  part  instead  of  Regulation  M. 
Creditors  should  not  include  in  the 
segregated  Truth  in  Lending  disclosures 
additional  information.  Thus, 
disclosures  should  show  the  large  final 
payment  in  the  payment  schedule  or 
interest  rate  and  payment  summary 
table  under  §  1026.18(g)  or  (s),  as 
applicable,  and  should  not,  for  example, 
reflect  the  other  options  available  to  the 
consumer  at  maturity. 
***** 

17(c)  Basis  of  disclosures  and  use  of 
estimates. 

Paragraph  17(c)(1). 

1.  Legal  obligation.  The  disclosures 
shall  reflect  the  terms  to  which  the 
consumer  and  creditor  are  legally  bound 
as  of  the  outset  of  the  transaction.  In  the 
case  of  disclosures  required  under 

§  1026.20(c),  (d),  and  (e),  the  disclosures 
shall  reflect  the  credit  terms  to  which 
the  consumer  and  creditor  are  legally 
bound  when  the  disclosures  are 
provided.  The  legal  obligation  is 
determined  by  applicable  State  law  or 
other  law.  Disclosures  based  on  the 
assumption  that  the  consumer  will 
abide  by  the  terms  of  the  legal  obligation 
throughout  the  term  of  the  transaction 
comply  with  §  1026.17(c)(1).  (Certain 
transactions  are  specifically  addressed 
in  this  commentary.  See,  for  example, 
the  discussion  of  buydown  transactions 
elsewhere  in  the  commentary  to 
§  1026.17(c).)  The  fact  that  a  term  or 
contract  may  later  be  deemed 
unenforceable  by  a  court  on  the  basis  of 
equity  or  other  grounds  does  not,  by 
itself,  mean  that  disclosures  based  on 
that  term  or  contract  did  not  reflect  the 
legal  obligation. 

2.  Modification  of  obligation.  The 
legal  obligation  normally  is  presumed  to 
be  contained  in  the  note  or  contract  that 
evidences  the  agreement  between  the 
consumer  and  the  creditor.  But  this 
presumption  is  rebutted  if  another 
agreement  between  the  consumer  and 
creditor  legally  modifies  that  note  or 
contract.  If  the  consumer  and  creditor 
informally  agree  to  a  modification  of  the 
legal  obligation,  the  modification  should 
not  be  reflected  in  the  disclosures 
unless  it  rises  to  the  level  of  a  change 


in  the  terms  of  the  legal  obligation.  For 
example: 

***** 

3.  Third-party  buydowns.  In  certain 
transactions,  a  seller  or  other  third  party 
may  pay  an, amount,  either  to  the 
creditor  or  to  the  consumer,  in  order  to 
reduce  the  consumer’s  payments  for  all 
or  a  portion  of  the  credit  term.  For 
example,  a  consumer  and  a  bank  agree 
to  a  mortgage  with  an  interest  rate  of 
15%  and  level  payments  over  25  years. 

By  a  separate  agreement,  the  seller  of 
the  property  agrees  to  subsidize  the 
consumer’s  payments  for  the  first  two 
years  of  the  mortgage,  giving  the 
consumer  an  effective  rate  of  12%  for 
that  period. 

i.  If  the  third-party  buydown  is 
reflected  in  the  credit  contract  between 
the  consumer  and  the  bank,  the  finance 
charge  and  all  other  disclosures  affected 
by  it  must  take  the  buydown  intb 
account  as  an  amendment  to  the 
contract’s  interest  rate  provision.  For 
example,  the  annual  percentage  rate 
must  be  a  composite  rate  that  takes 
account  of  both  the  lower  initial  rate 
and  the  higher  subsequent  rate,  and  the 
disclosures  required  under 

§§  1026.18(g),  1026.18(s),  1026.37(c), 
and  1026.38(c),  as  applicable,  must 
reflect  the  two  payment  levels,  except  as 
otherwise  provided  in  those  paragraphs. 
However,  the  amount  paid  by  the  seller 
would  not  be  specifically  reflected  in 
the  disclosure  of  the  finance  charge  and 
other  disclosures  affected  by  it  given  by 
the  bank,  since  that*amount  constitutes 
seller’s  points  and  thus  is  not  part  of  the 
finance  charge.  The  seller-paid  amount 
is  disclosed,  however,  as  a  credit  from 
the  seller  in  the  summaries  of 
transactions  disclosed  pursuant  to 
§  1026.38(1)  and  (k). 

ii.  If  the  third-party  buydown  is  not 
reflected  in  the  credit  contract  between 
the  consumer  and  the  bank  and  the 
consumer  is  legally  bound  to  the  15% 
rate  from  the  outset,  the  disclosure  of 
the  finance  charge  and  other  disclosures 
affected  by  it  given  by  the  bank  must  not 
reflect  the  seller  buydown  in  any  way. 
For  example,  the  annual  percentage  rate 
and  disclosures  required  under 

§§  1026.18(g),  1026.18(s),  1026.37(c), 
and  1026.38(c),  as  applicable,  would  not 
take  into  account  the  reduction  in  the 
interest  rate  and  payment  level  for  the 
first  two  years  resulting  from  the 
buydown.  The  seller-paid  amount  is, 
however,  disclosed  as  a  credit  from  the 
seller  in  the  summaries  of  transactions 
disclosed  pursuant  to  §  1026. 38(j)  and 
(k). 

4.  Consumer  buydowns.  In  certain 
transactions,  the  consumer  may  pay  an 
amount  to  the  creditor  to  reduce  the 
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payments  on  the  transaction.  Consumer 
buydowns  must  be  reflected  as  an 
amendment  to  the  contract’s  interest 
rate  provision  in  the  disclosure  of  the 
finance  charge  and  other  disclosures 
affected  by  it  given  for  that  transaction. 
To  illustrate,  in  a  mortgage  transaction, 
the  creditor  and  consumer  agree  to  a 
note  specifying  a  14  percent  interest 
rate.  However,  in  a  separate  document, 
the  consumer  agrees  to  pay  an  amount 
to  the  creditor  at  consummation  in 
return  for  lower  payments  for  a  portion 
of  the  mortgage  term.  The  amount  paid 
by  the  consumer  may  be  deposited  in  an 
escrow  account  or  may  be  retained  by 
the  creditor.  Depending  upon  the 
buydown  plan,  the  consumer’s 
prepayment  of  the  obligation  may  or  -  ‘ 
may  not  result  in  a  portion  of  the 
amount  being  credited  or  refunded  to 
the  consumer.  In  the  disclosure  of  the 
finance  charge  and  other  disclosures 
affected  by  it  given  for  the  mortgage,  the 
creditor  must  reflect  the  terms  of  the 
buydown  agreement. 

i.  For  example: 

***** 

C.  The  disclosures  under 
§§  1026.18(g)  and  (s),  1026.37(c),  and 
1026.38(c),  as  applicable,  must  reflect 
the  multiple  rate  and  payment  levels 
resulting  from  the  buydown,  except  as 
otherwise  provided  in  those  sections. 
Further,  for  example,  the  disclosures 
must  reflect  that  the  transaction  is  a  step 
rate  product  under  §§  1026.37(a)(10)(B) 
and  1026.38(a)(5)(iii). 

ii.  The  rules  regarding  consumer 
buydowns  do  not  apply‘^o  transactions 
known  as  “lender  buydbAivns.’’  In  lender 
buydowns,  a  creditor  (yay^'an  amount 
(either  into  an  adcount  or  fd  't'he  party  to 
whom  the  obligation  is  soldjHo  reduce 
the  consumer’s  payments  hr' interest  rate 
for  all  or  a'j)brtion  of  the  credit  term. 
Typically,  these  transactions' kffe 
structured  as  a  buydown  of  the  interest 
rate  during  an  initial  period  of  the 
transaction  with  a  higher  than  usual  rate 
for  the  remainder  of  the  term.  The 
disclosure  of  the  finance  charge  and 
other  disclosures  affected  by  it  for 
lender  buydowns  should  be  based  on 
the  terms  of  the  legal  obligation  between 
the  consumer  and  the  creditor.  See 
comment  17(c)(l)-3  for  the  analogous 
rules  concerning  third-party  buydowns. 

5.  Split  buydowns.  In  certain 
transactions,  a  third  party  (such  as  a 
seller)  and  a  consumer  both  pay  an 
amount  to  the  creditor  to  reduce  the 
interest  rate.  The  creditor  must  include 
the  portion  paid  by  the  consumer  in  the 
finance  charge  and  disclose  the 
corresponding  multiple  payment  levels, 
except  as  otherwise  provided  in 
»  §§  1026.18(s),  1026.37(c),  and 


1026.38(c),  and  composite  annual 
percentage  rate.  The  portion  paid  by  the 
third.party  and  the  corresponding 
reduction  in  interest  rate,  however, 
should  not  be  reflected  in  the  disclosure 
of  the  finance  charge  and  other 
disclosures  affected  by  it  unless  the 
lower  rate  is  reflected  in  the  credit 
contract.  See  the  discussion  on  third- 
party  and  consumer  buydown 
transactions  elsewhere  in  the 
commentary  to  §  1026.17(c). 
***** 

8.  Basis  of  disclosures  in  variable-rate 
transactions.  Except  as  otherwise 
provided  in  §§  1026. 18(s),  1026.37  and 
1026.38,  as  applicable,  the  disclosures 
for  a  variable-rate  transaction  must  be 
given  for  the  full  term  of  the  transaction 
and  must  be  based  on  the  terms  in  effect 
at  the  time  of  consummation.  Creditors 
should  base  the  disclosures  only  on  the 
initial  rate  and  should  not  assume  that 
this  rate  will  increase,  except  as 
otherwise  provided  in  §§  1026. 18(s), 
1026.37  and  1026.38.  For  example,  in  a 
loan  with  an  initial  rate  of  10  percent 
and  a  5  percentage  points  rate  cap, 
creditors  should  base  the  disclosures  on 
the  initial  rate  and  should  not  assume 
that  this  rate  will  increase  5  percentage 
points.  However,  in  a  variable-rate 
transaction  with  a  seller  buydown  that 
is  reflected  in  the  credit  contract,  a 
consumer  buydown,  or  a  discounted  or 
premium  rate,  disclosures  should  not  be 
based  solely  on  the  initial  terms.  In 
those  transactions,  the  disclosed  annual 
percentage  rate  should  be  a  composite 
rate  based  on  the  rate  in  effect  during 
the  initial  period  and  the  rate  that  is  the 
basis  of  the  variable-rate  feature  for  the 
remainder  of  the  term.  See  the 
commentary  to  §  1026.17(c)  for  a 
discussion  of  (jqydpyvn,idiscounted,  and 
premium  ^ransactioins  ap4  the;^ 
commentary  to  §  1026.19(a)(2),  (e),  and 
(f)  for  a  discussion  of  the  redisclosure  in 
certain  mortgage  transactions  with  a 
variable-rate  feature.  See  §§  1026.37(c) 
and  1026.38(c)  for  rules  regarding 
disclosure  of  variable-rate  transactions 
in  the  projected  payments  table  for 
transactions  subject  to  §  1026.19(e)  and 

(f). 

***** 

10.  Discounted  and  premium 
variable-rate  transactions.  *  *  * 
i.  When  creditors  use  an  initial 
interest  rate  that  is  not  calculated  using 
the  index  or  formula  for  later  rate 
adjustments,  the  disclosures  should 
reflect  a  composite  annual  percentage 
rate  based  on  the  initial  rate  for  as  long 
as  it  is  charged  and,  for  the  remainder 
of  the  term,  the  rate  that  would  have 
been  applied  using  the  index  or  formula 
at  the  time  of  consummation.  TlTe  rate 


at  consummation  need  not  be  used  if  a 
contract  provides  for  a  delay  in  the 
implementation  of  changes  in  an  index 
value.  For  example,  if  the  contract 
specifies  that  rate  changes  are  based  on 
the  index  value  in  effect  45  days  before 
the  change  date,  creditors  may  use  any 
index  value  in  effect  during  the  45  day 
period  before  consummation  in 
calculating  a  composite  annual 
percentage  rate. 

ii.  The  effect  of  the  multiple  rates 
must  also  be  reflected  in  the  calculation 
and  disclosure  of  the  finance  charge, 
total  of  payments,  and  the  disclosures 
required  under  §§  1026.18(g)  and  (s), 
1026.37(c),  1026.37(1)(1)  and  (3), 
1026.38(c),  and  1026.38(o)(5),  as 
applicable. 

***** 

V.  Examples  of  discounted  variable- 
rate  transactions  include: 

A.  A  30-year  loan  for  $100,000  with 
no  prepaid  finance  charges  and  rates 
determined  by  the  Treasury  bill  rate 
plus  two  percent.  Rate  and  payment 
adjustments  are  made  annually. 
Although  the  Treasury  bill  rate  at  the 
time  of  consummation  is  10  percent,  the 
creditor  sets  the  interest  rate  for  one 
year  at  9  percent,  instead  of  12  percent 
according  to  the  formula.  The 
disclosures  should  reflect  a  composite 
annual  percentage  rate  of  11.63  percent 
based  on  9  percent  for  one  year  and  12 
percent  for  29  years.  Reflecting  those 
two  rate  levels,  the  payment  schedule 
disclosed  pursuant  to  §  1026.18(g) 
should  show  12  payments  of  $804.62 
and  348  p^tnents  of  $1,025.31. 
Similarly,  th^  disclosures  required  by 
§§  1026.18(S),  1026.37(c),  1026.37(1)(1) 
and  (3),  1026'.38(c),  and  1026.38(o)(5) 
should  reflect  the  effect  of  this 
calculation:  The  finance  charge  should 
be  $266,463.32  and,  for  transactions 
subject  to  §  1026.18,  the  total  of 
payments  should  be  $366,463.32. 

B.  Same  loan  as  above,  except  with  a 
two-percent  rate  cap  on  periodic 
adjustments.  The  disclosures  should 
reflect  a  composite  annual  percentage 
rate  of  11.53  percent  based  on  9  percent 
for  the  first  year,  11  percent  for  the 
second  year,  and  12  percent  for  the 
remaining  28  years.  Reflecting  those 
three  rate  levels,  the  payment  schedule 
disclosed  pursuant  to  §  1026.18(g) 
should  show  12  payments  of  $804.62, 

12  payments  of'$950.09,  and  336 
payments  of  $1,024.34.  Similarly,  the 
disclosures  required  by  §§  1026. 18(s), 
1026.37(c),  1026.37(1)(1)  and  (3), 
1026.38(c),  and  1026.38(o)(5)  should 
reflect  the  effect  of  this  calculation.  The 
finance  charge  should  be  $265,234.76 
and,  for  transactions  subject  to 


80308  Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


§  1026.18,  the  total  of  payments  should 
be  $365,234.76. 

C.  Same  loan  as  above,  except  with  a 
T^h.  percent  cap  on  payment 
adjustments.  The  disclosures  should 
reflect  a  composite  annual  percentage 
rate^f  11.64  percent,  based  on  9  percent 
for  one  year  and  12  percent  for  29  years. 
Because  of  the  payment  cap,  five  levels 
of  payments  should  be  reflected.  The 
payment  schedule  disclosed  pursuant  to 
§  1026.18(g)  should  show.  12  payments 
of  $804.62, 12  payments  of  $864.97,  12 
payments  of  $929.84, 12  payments  of 
$999.58,  and  312  payments  of 
$1,070.04.  Similarly,  the  disclosures 
required  by  §§  1026.18(s),  1026.37(c), 
1026.37(1)(1)  and  (3),  1026.38(c),  and 
1026.38(o)(5)  should  reflect  the  effect  of 
this  calculation.  The  finance  change 
should  be  $277,040.60,  and,  for 
transactions  subject  to  §  1026.18,  the 
total  of  payments  should  be 
$377,040.60. 

***** 

11.  Examples  of  variable-rate 
transactions.  Variable-rate  transactions 
include: 

***** 

V.  “Price  level  adjusted  mortgages”  or 
other  indexed  mortgages  that  have  a 
fixed  rate  of  interest  but  provide  for 
periodic  adjustments  to  payments  and 
the  loan  balance  to  reflect  changes  in  an 
index  measuring  prices  or  inflation. 
Disclosures  are  to  be  based  on  the  fixed 
interest  rate,  except  as  otherwise 
provided  in  §§  1026.18(s),  1026.37,  and 
1026.38,  as  applicable. 

12.  Graduated  payment  adjustable 
rate  mortgages.  These  mortgages  involve 
both  a  variable  interest  rate  and 
scheduled  variations  in  payment 
amounts  during  the  loan  term.  For 
example,  under  these  plans,  a  series  of 
graduated  payments  may  be  scheduled 
before  rate  adjustments'affect  payment 
amounts,  or  the  initial  scheduled 
payment  may  remain  constant  for  a  set 
period  before  rate  adjustments  affect  the 
payment  amount.  In  any  case,  the  initial 
payment  amount  may  be  insufficient  to 
cover  the  scheduled  interest,  causing 
negative  amortization  from  the  outset  of 
the  transaction.  In  these  transactions, 
except  as  otherwise  provided  in 

§§  1026.18(s),  1026.37(c),  and 
1026.38(c),  the  disclosures  should  treat 
these  features  as  follows: 
***** 

iv.  The  disclosures  required  by 
§  1026.18(g)  and  (s)  reflect  the  amount 
of  any  scheduled  initial  payments 
followed  by  an  adjusted  level  of 
payments  based  on  the  initial  interest 
rate.  Since  some  mortgage  plans  contain 
limits  on  the  amount  of  the  payment 
adjustment,  the  disclosures  required  by 


§  1026.18(g)  and  (s)  may  require  several 
different  levels  of  payments,  even  with 
the  assumption  that  the  original  interest 
rate  does  not  increase.  For  transactions 
subject  to  §  1026.19(e)  and  (f),  see 
§  1026.37(c)  and  its  commentary  for  a 
discussion  of  different  rules  for 
graduated  payment  adjustable  rate 
mortgages. 

***** 

19.  Rebates  and  loan  premiums.  In  a 
loan  transaction,  the  creditor  may  offer 
a  premium  in  the  form  of  cash  or 
merchandise  to  prospective  borrowers. 
Similarly,  in  a  credit  sale  transaction,  a 
seller’s  or  manufacturer’s  rebate  may  be 
offered  to  prospective  purchasers  of  the 
creditor’s  goods  or  services.  Such 
premiums  and  rebates  must  be  reflected 
in  accordance  with  the  terms  of  the  legal 
obligation  between  the  cdnsumer  and 
the  creditor.  Thus,  if  the  creditor  is 
legally  obligated  to  provide  the 
premium  or  rebate  to  the  consumer  as 
part  of  the  credit  transaction,  the 
disclosures  should  reflect  its  value  in 
the  manner  and  at  the  time  the  creditor 
is  obligated  to  provide  it. 

Paragraph  17(c)(2)(i). 

1.  Basis  for  estimates.  Except  as 
otherwise  provided  in  §§  1026.19, 
1026.37,  and  1026.38,  disclosures  may 
be  estimated  when  the  exact 
information  is  unknown  at  the  time 
disclosures  are  made.  Information  is 
unknown  if  it  is  not  reasonably 
available  to  the  creditor  at  the  time  the 
disclosures  are  made.  The  “reasonably 
available”  standard  requires  that  the 
creditor,  acting  in  good  faith,  exercise 
due  diligence  in  obtaining  information. 
For  example,  the  creditor  must  at  a 
minimum  utilize  generally  accepted 
calculation  tools,  but  need  not  invest  in 
the  most  sophisticated  computer 
program  to  make  a  particular  type  of 
calculation.  The  creditor  normally  may 
rely  on  the  representations  of  other 
parties  in  obtaining  information.  For 
example,  the  creditor  might  look  to  the 
consumer  for  the  time  of  consummation, 
to  insurance  companies  for  the  cost  of 
insurance,  or  to  realtors  for  taxes  and 
escrow  fees.  The  creditor  may  utilize 
estimates  in  making  disclosures  even 
though  the’ creditor  knows  that  more 
precise  information  will  be  available  by 
the  point  of  consummation.  However, 
new  disclosures  may  be  required  under 
§  1026.17(f)  or  §  1026.19.  For  purposes 
of  §  1026.1 7(c)(2)(i),  creditors  must 
provide  the  actual  amounts  of  the 
information  required  to  be  disclosed 
under  §§  1026.37  and  1026.38,  pursuant 
to  §  1026.19(e)  and  (f),  subject  to  the 
estimation  and  redisclosure  rules  in 
those  provisions. 


2.  Labeling  estimates.  Estimates  must 
be  designated  as  such  in  the  segregated 
disclosures.  For  the  disclosures  required 
by  §  1026.19(e)  and  (f),  use  of  the  Loan 
Estimate  form  H-24  of  appendix  H  to 
this  part  pursuant  to  §  1026. 37(o)  or  the 
Closing  Disclosure  form  H-25  of 
appendix  H  to  this  part  pursuant  to 

§  1026.38(t),  respectively,  satisfies  the 
requirement  that  the  disclosure  state 
clearly  that  the  disclosure  is  an 
estimate.  For  all  other  disclosures,  even 
though  they  are  baspd  on  the  same 
assumption  on  which  a  specific 
estimated  disclosure  was  based,  the 
creditor  has  flexibility  in  labeling  the 
estimates.  Generally,  only  the  particular 
disclosure  for  which  the  exact 
information  is  unknown  is  labeled  as  an 
estimate.  However,  when  several 
disclosures  are  affected  because  of  the 
unknown  information,  the  creditor  has 
the  option  of  labeling  either  every 
affected  disclosure  or  only  the 
disclosure  primarily  affected.  For 
example,  when  the  finance  charge  is 
unknown  because  the  date  of 
consummation  is  unknown,  the  creditor 
must  label  the  finance  charge  as  an 
estimate  and  may  also  label  as  estimates 
the  total  of  payments  and  the  payment 
schedule.  When  many  disclosures  are 
estimates,  the  creditor  may  use  a  general 
statement,  such  as  “all  numerical 
disclosures  except  the  late  payment 
disclosure  are  estimates,”  as  a  method 
to  label  those  disclosures  as  estimates. 

3.  Simple-interest  transactions.  If 
consumers  do  not  make  timely 
payments  in  a  siijiple-interest 
transaction,  some  of  the  amounts 
calculated  for  Truth  in  Lending 
disclosures  will  differ  from  amounts 
that  consuiuers  will  actually  pay  over 
the  term  of  the  transaction.  Creditors 
may  label  disclosures  as  estimates  in 
these  transactions,  except  as  otherwise 
provided  by  §  1026.19.  For  example, 
because  the  finance  charge  and  total  of 
payments  may  be  larger  than  disclosed 
if  consumers  make  late  payments, 
creditors  may  label  the  finance  charge 
and  total  of  payments  as  estimates.  On 
the  other  hand,  creditors  may  choose 
not  to  label  disclosures  as  estimates.  In 
all  cases,  creditors  comply  with 

§  1026.17(c)(2)(i)  by  basing  disclosures 
on  the  assumption  that  payments  will 
be  made  on  time  and  in  the  amounts 
required  by  the  terms  of  the  legal 
obligation,  disregarding  any  possible 
differences  resulting  from  consumers’ 
payment  patterns. 

Paragraph  17(c)(2)(ii). 

1.  Per-aiem  interest.  Section 
1026.17(c)(2)(ii)  applies  to  any 
numerical  amount  (such  as  the  finance 
charge,  annual  percentage  rate,  or 
payment  amount)  that  is  affected  by  the  * 
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amount  of  the  per-diem  interest  charge 
that  will  be  collected  at  consummation. 

If  the  amount  of  per-diem  interest  used 
in  preparing  the  disclosures  for 
consummation  is  based  on  the 
information  known  to  the  creditor  at  the 
time  the  disclosure  document  is 
prepared,  the  disclosures  are  considered 
accurate  under  this  rule,  and  affected 
disclosures  are  also  considered  accurate, 
even  if  the  disclosures  are  not  labeled  as 
estimates.  For  example,  if  the  amount  of 
per-diem  interest  used  to  prepare 
disclosures  is  less  than  the  amount  of 
per-diem  interest  charged  at 
consummation,  and  as  a  result  the 
finance  charge  is  understated  by  $200, 
the  disclosed  finance  charge  is 
considered  accurate  even  though  the 
understatement  is  not  within  the  $100 
tolerance  of  §  1026.18(d)(1),  and  the 
finance  charge  was  not  labeled  as  an 
estimate.  In  this  example,  if  in  addition 
to  the  understatement  related  to  the  per- 
diem  interest,  a  $90  fee  is  incorrectly 
omitted  from  the  finance  charge, 
causing  it  to  be  understated  by  a  total 
of  $290,  the  finance  charge  is 
considered  accurate  because  the  $90  fee 
is  within  the  tolerance  in 
§  1026.18(d)(1).  For  purposes  of 
transactions  subject  to  §  1026.19(e)  and 
(f),  the  creditor  shall  disclose  the  actual 
amount  of  per  diem  interest  that  will  be 
collected  at  consummation,  subject  only 
to  the  disclosure  rules  in  those  sections. 
***** 

Paragraph  17(c)(4). 

1.  Payment  schedule  irregularities. 
When  one  or  more  pa^rments  in  a 
transaction  differ  froiii(  others 
because  of  a  long.pr  sh(^ii:'first  period, 
the  variations  maly  be  ignored'  in 
disclosing  the  payment  schedule 
pursuant  to  §  1026.18(g),  the  disclosures 
required  pursuant  to  §§  I026.l8(s), 
1026.37(c),  or  1026.38(c),  or  the.finance 
charge,  annual  percentage  rate,  and 
other  terms.  For  example: 
***** 

Paragraph  17(c)(5). 
***** 

2.  Future  event  as  maturity  date.  An 
obligation  whose  maturity  date  is 
determined  solely  by  a  future  event,  as 
for  example,  a  loan  payable  only  on  the 
sale  of  property,  is  not  a  demand 
obligation.  Because  no  demand  feature 
is  contained  in  the  obligation,  demand 
disclosures  under  §  1026. 18(i)  are 
inapplicable  and  demand  disclosures 
under  §  1026.38(1)(2)  are  answered  in 
the  negative.  The  disclosures  should  be 
based  on  the  creditor’s  estimate  of  the 

,  time  at  which  the  specified  event  will 
occur  and,  except  as  otherwise  provided 
in  §  1026.19(e)  and  (f),  may  indicate  the 


basis  for  the  creditor’s  estimate,  as  noted 
in  the  commentary  to  §  1026.17(a). 

3.  Demand  after  stated  period.  Most 
demand  transactions  contain  a  demand 
feature  that  may  be  exercised  at  any 
point  during  the  term,  but  certain 
transactions  convert  to  demand  status 
only  after  a  fixed  period.  The 
disclosures  for  a  transaction  that 
converts  to  demand  status  after  a  fixed 
period  should  be  based  upon  the  legally 
agreed-upon  maturity  date.  Thus,  for 
example,  if  a  mortgage  containing  a  call 
option  that  the  creditor  may  exercise 
during  the  first  30  days  of  the  eighth 
year  after  loan  origination  is  written  as 
a  20-year  obligation,  the  disclosures 
should  be  based  on  the  20-year  term, 
with  the  demand  feature  disclosed 
under  §  1026.18(i)  or  §  1026.38(1)(2),  as 
applicable.  ‘ 

4.  Balloon  mortgages.  Balloon 
payment  mortgages,  with  payments 
based  on  a  long-term  amortization 
schedule  and  a  large  final  payment  due 
after  a  shorter  term,  are  not  demand 
obligations  unless  a  demand  feature  is 
specifically  contained  in  the  contract.  ^ 
For  example,  a  mortgage  with  a  term  of 
five  years  and  a  payment  schedule 
based  on  20  years  would  not  be  treated 
as  a  mortgage  with  a  demand  feature,  in 
the  absence  of  any  contractual  demand 
provisions.  In  this  type  of  mortgage, 
disclosures  should  be  based  bn  the  five- 
year  term.  See  §§  1026.37(c)  and 
1026.38(c)  and  their  commentary  for 
projected  payment  disclosures  for 
balloon  payment  mortgages. 

*  *  *  .»  *  * 

17(d)  Multiple  creditors;  multiple 
consumers.  ■ 

*****  ' 

2.  Multiple  consumers.  When  two 
consumers  are  joint  obligprs  with 
primary  liability  on 'an  Obligation,  the 
disclosures  may  be  given  to  either  one 
of  them.  If  one  consumer  is  merely  a 
surety  or  guarantor,  the  disclosures 
must  be  given  to  the  principal  debtor.  In 
rescindable  transactions,  however, 
separate  disclosures  must  be  given  to 
each  consumer  who  has  the  right  to 
rescind  under  §  1026.23,  although  the 
disclosures  required  under  §  1026.19(b) 
need  only  be  provided  to  the  consumer 
who  expresses  an  interest  in  a  variable- 
rate  loan  program.  When  two  consumers 
are  joint  obligors  with  primary  liability 
on  an  obligation,  the  early  disclosures 
required  by  §  1026.19(a),  (e),  or  (g),  as 
applicable,  may  be  provided  to  any  one 
of  them.  In  rescindable  transactiofts,  the 
disclosures  required  by  §  1026.19(f) 
must  be  given  separately  to  each 
Consumer  who  has  the  right  to  rescind 
under  §  1026.23.  In  transactions  that  are 
not  rescindable,  the  disclosures  required 


by  §  1026.19(f)  may  be  provided  to  any 
consumer  with  primary  liability  on  the 
obligation.  See  §§  1026.2(a)(ll), 
1026.17(b),  1026.19(a),  1026.19(f),  and 
1026.23(b). 

1 7(e)  Effect  of  subsequent  events. 

1.  Events  causing  inaccuracies. 

Subject  to  §  1026.19(e)  and  (f), 
inaccuracies  in.  disclosures  are  not 
violations  if  attributable  to  events 
occurring  after  the  disclosures  are  made. 
For  example,  when  the  consumer  fails 
to  fulfill  a  prior  commitment  to  keep  the 
collateral  insured  and  the  creditor  then 
provides  the  coverage»and  charges  the 
consumer  for  it,  such  a  change  does  not 
make  the  original  disclosures 
inaccurate.  The  creditor  may,  however, 
be  required  to  make  new  disclosures 
under  §  1026.17(f)  or  §  1026.19  if  the 
events  occurred  between  disclosure  and 
consummation,  in  some  cases  after 
consummation  under  §  1026.19(f),  or 
under  §  1026.20  if  the  events  occurred 
after  consummation.  For  rules  regarding 
permissible  changes  to  the  information 
required  to  be  disclosed  by  §  1026.19(e) 
and  (f),  see  §  1026.19(e)(3)  and  (f)(2)  and 
their  commentary. 

1 7(f)  Early  disclosures. 

1.  Change  in  rate  or  other  terms. 
Redisclosure  is  required  for  changes  that 
occur  between  the  time  disclosures  are 
made  and  consummation  if  the  annual 
percentage  rate  in  the  consummated 
transaction  exceeds  the  limits 
prescribed  in  §  1026.17(f)  even  if  the 
prior  disclosures  would  be  considered 
accurate  under  the  tolerances  in 
§  1026.18(d)  or  1026.22(a).  To  illustrate: 

i.  Transactions  not  secured  by  real 
property,  fi.  For  transactions  not 
secured  by,  real  property,  if  disclosures 
are  made  in  a  regular  transaction  on  July 
1,  the  transaction  is  consummated  on 
July  15,  and  the  actual  annual 
percentage  rate  varies  by  more  than  1/ 

8  of  1  percentage  point  from  the 
disclosed  annual  percentage  rate,  the 
creditor  must  either  redisclose  the 
changed  terms  or  furnish  a  complete  set 
of  new  disclosures  before 
consummation.  Redisclosure  is  required 
even  if  the  disclosures  made  on  July  1 
are  based  on  estimates  and  marked  as 
§uch. 

B.  In  a  regular  transaction  not  secured 
by  real  property,  if  early  disclosures  are 
marked  as  estimates  and  the  disclosed 
annual  percentage  rate  is  within  1/8  of 

1  percentage  point  of  the  rate  at 
consummation,  the  creditor  need  not 
redisclose  the  changed  terms  (including 
the  annual  percentage  rate). 

C.  If  disclosures  for  transactions  not 
secured  by  real  property  are  made  on 
July  1,  the  transaction  is  consummated 
on  July  15,  and  the  finance  charge 
increased  by  $35  but  the  disclosed 
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annual  percentaga  rate  is  within  the 
permitted  tolerance,  the  creditor  must  at 
least  redisclose  the  changed  terms  that 
were  not  marked  as  estimates.  See 
§  1026.18(d)(2). 

ii.  Reverse  mortgages.  In  a  transaction 
subject  to  §  1026.19(a)  and  not 

§  1026.19(e)  and  (f).  assume  that,  at  the 
time  the  disclosures  required  by 
§  1026.19(a)  are  prepared  in  July,  the 
loan  closing  is  scheduled  for  July  31  and 
the  creditor  does  not  plan  to  collect  per- 
diem  interest  at  consummation.  Assume 
further  that  consummation  actually 
occurs  on  August  3,  and  per-diem 
interest  for  the  remainder  of  August  is 
collected  as  a  prepaid  finance  charge. 
The  creditor  may  rely  on  the  disclosures 
prepared  in  July  that  were  accurate 
when  they  were  prepared.  However,  if 
the  creditor  prepares  new  disclosures  in 
August  that  will  be  provided  at 
consummation,  the  new  disclosures 
must  take  into  account  the  amount  of 
the  per-diem  interest  known  to  the 
creditor  at  that  time. 

iii.  Mortgages  other  than  reverse 
mortgages  and  mortgage  loans  not 
secured  by  real  property.  For 
transactions  secured  by  real  property 
other  than  reverse  mortgages,  assume 
that,  at  the  time  the  disclosures  required 
by  §  1026.19(e)  are  prepared  in  July,  the 
loan  closing  is  scheduled  for  July  31  and 
the  creditor  does  not  plan  to  collect  per- 
diem  interest  at  consummation.  Assume 
further  that  consummation  actually 
occurs  on  August  5,  and  per-diem 
interest  for  the  remainder  of  August  is 
collected  as  a  prepaid  finance  charge. 
The  creditor  must  make  the  disclosures 
required  by  §  1026.19(f)  three  days 
before  consummation,  and  the 
disclosures  required  by  §  1026.19(f) 
must  take  into  account  the  afhount  of 
per-diem  interest  that  will  be  collected 
at  consummation. 

2.  Variable  rate.  The  addition  of  a 
variable  rate  feature  to  the  credit  terms, 
after  early  disclosures  are  given, 
requires  new  disclosures.  See 

§  1026.19(e)  and  (f)  to  determine  when 
new  disclosures  are  required  for 
transactions  secured  by  real  property, 
other  than  reverse  mortgages. 

3.  Content  of  new  disclosures.  Except 
as  provided  by  §  1026.19(e)  and  (f),  if 
redisclosure  is  required,  the  creditor  has 
the  option  of  either  providing  a 
complete  set  of  new  disclosures,  or 
providing  disclosures  of  only  the  terms 
that  vary  from  those  originally 
disclosed.  See  the  commentary  to 

§  1026.19(a)(2). 

4*.  Special  rules.  In  mortgage 
transactions  subject  to  §  1026.19(a),  the 
creditor  must  redisclose  if,  between  the 
delivery  of  the  required  early 
disclosures  and  consummation,  the 


annual  percentage  rate  changes  by  more 
than  a  stated  tolerance.  When 
subsequent  events  occur  after 
consummation,  new  disclosures  are 
required  only  if  there  is  a  refinancing  or 
an  assumption  within  the  meaning  of 
§1026.20. 

***** 

1 7(g)  Mail  or  telephone  orders — delay 
in  disclosures. 

1.  Conditions  for  use.  Except  for 
extensions  of  credit  subject  to 
§  1026.19(a)  or  (e)  and  (f),  when  the  . 
creditor  receives  a  mail'or  telephone 
request  for  credit,  the  creditor  may 
delay  making  the  disclosures  until  the 
first  payment  is  due  if  the  following 
conditions  are  met: 
***** 

17(h)  Series  of  sales — delay  in 
disclosures. 

1.  Applicability.  Except  for  extensions 
of  credit  covered  by  §  1026.19(a)  or  (e) 
and  (f),  the  creditor  may  delay  the 
disclosures  for  individual  credit  sales  in 
a  series  of  such  sales  untif  the  first 
payment  is  due  on  the  current  sale, 
assuming  the  two  conditions  in 
§  lb26.17(h)  are  met.  If  those  conditions 
are  not  met,  the  general  timing  rules  in 
§  1026.17(b)  apply. 
***** 

Section  1026.18 — Content  of  Disclosures 
***** 

3.  Scope  of  coverage,  i.  Section 
1026.18  applies  to  closed-end  consumer 
credit  transactions,  other  than 
transactions  that  are  subject  to 
§  1026.19(e)  and  (f).  Section  1026.19(e) 
and  (f)  applies  to  closed-end  consumer 
credit  transactions  that  are  secured  by 
real  property,  other  than  reverse 
mortgages  subject  to  §  1026.33. 
Accordingly,  the  disclosures  required  by 
§  1026.18  apply  pply  to  closed-end 
consumer! credit  transactions  ^bat  are: 

A.  Unsecured;  '. 

B.  Secured  by  personal  property  that 
is  not  a  dwelling; 

C.  Secured  by  personal  property  that 
is  a  dwelling  and  is  not  also  secured  by 
real  property;  or 

D.  Reverse  mortgages  subject  to 
§1026.33. 

ii.  Of  the  foregoing  transactions  that 
are  subject  to  §  1026.18,  the  creditor 
discloses  a  payment  schedule  pursuant 
to  §  1026.18(g)  for  those  described  in 
paragraphs  i.A  and  i.B  of  this  comment. 
For  transactions  described  in  paragraphs 
i.C  and  i.D  of  this  comment,  the  creditor 
discloses  an  interest  rate  and  payment 
summary  table  pursuant  to  §  1026.18(s). 
See  also  comments  18(g)-6  and  18(s)— 4 
for  additional  guidance  on  the 
applicability  to  different  transaction 
types  of  §§  1026.18(g)  or  (s)  and 
1026.19(e)  and  (f). 


iii.  Because  §  1026.18  does  not  apply 
to  transactions  secured  by  real  property, 
other  than  reverse  mortgages,  references 
in  the  section  and  its  commentary  to 
“mortgages”  refer  only  to  transactions 
described  in  paragraphs  i.C  and  i.D  of 
this  comment,  as  applicable. 
***** 

18(c)  Itemization  of  amount  financed. 
***** 

4.  RESPA  transactions.  The  Real 
Estate  Settlement  Procedures  Act 
(RESPA)  requires  creditors  to  provide  a 
good  faith  estimate  of  closing  costs  and 
a  settlement  statement  listing  the 
amounts  paid  by  the  consumer.  Reverse 
mortgages  subject  to  RESPA  and 
§  1026.18  are  exempt  from  the 
requirements  of  §  1026.18(c)  if  the 
creditor  complies  with  RESPA’s 
requirements  for  a  good  faith  estimate 
and  settlement  statement.  The 
itemization  of  the  amount  financed  need 
not  be  given,  even  though  the  content 
and  timing  of  the  good  faith  estimate 
and  settlement  statement  under  RESPA 
differ  from  the  requirements  of 
§§  1026.18(c)  and  1026.19(a)(2).  If  a 
creditor  chooses  to  substitute  RESPA’s 
settlement  statement  for  the  itemization 
when  redisclosure  is  required  under 
§  1026.19(a)(2),  the  statement  must  be 
delivered  to  the  consumer  at  or  prior  to 
consummation.  The  disclosures 
required  by  §§  1026.18(c)  and 
1026.19(a)(2)  may  appear  on  the  same 
page  or  on  the  same  document  as  the 
good  faith  estimate  or  the  settlement 
statement,  so  lon^  as  the  requirements 
of  §  1026.17(a)  arfe'  met. 

*  *  *  ^  ^  *  ^  ^  *' 

Paragraplf,J'8lp)('l )( iy), 

*  *  .,tl]()  *  *• 

2.  Prepaid,  mortgage  insurance 
premiums.  Regulation  X  under  RESPA, 
12  CFR  1024.8,  requires  creditors  to  give 
consumets  a  settlement  statement 
disclosing  the  costs  associated  with 
reverse  mortgage  loan  transactions. 
Included  on  the  settlement  statement 
are  mortgage  insurance  premiums 
collected  at  settlement,  which  are 
prepaid  finance  charges.  In  calculating 
the  total  amount  of  prepaid  finance 
charges,  creditors  should  use  the 
amount  for  mortgage  insurance  listed  on 
the  line  for  mortgage  insurance  on  the' 
settlement  statement  (lipe  1003  on 
HUD-1  or  HUD  1-A),  without 
adjustment,  even  if  the  actual  amount 
collected  at  settlement  may  vary 
because  of  RESPA’s  escrow  accounting 
rules.  Figures  for  mortgage  insurance 
disclosed  in  conformance  with  RESPA 
shall  be  deemed  to  be  accurate  for 
purposes  of  Regulation  Z. 

*  *  *  *  *  ,  ( 
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18(g)  Payment  schedule. 
***** 

4.  Timing  of  payments,  i.  General 
rule.  *  *  * 

ii.  Exception.  In  a  limited  number  of 
circumstances,  the  beginning-payment 
date  is  unknown  and  difficult  to 
determine  at  the  time  disclosures  are 
made.  For  example,  a  consumer  may 
become  obligated  on  a  credit  contract 
that  contemplates  the  delayed 
disbursement  of  funds  based  on  a 
contingent  event,  such  as  the 
completion  of  repairs.  Disclosures  may 
also  accompany  loan  checks  that  are 
sent  by  mail,  in  which  case  the  initial 
disbursement  and  repayment  dates  are 
solely  within  the  consumer’s  control.  In 
such  cases,  if  the  beginning-payment 
date  is  unknown  the  creditor  may  use 
an  estimated  date  and  label  the 
disclosure  as  an  estimate  pursuant  to 
§  1026.17(c).  Alternatively,  the 
disclosure  may  refer  to  the  occurrence 
of  a  particular  event,  for  example,  by 
disclosing  that  the  beginning  payment  is 
due  “30  days  after  the  first  loan 
disbursement.”  This  information  also 
may  be  included  with  an  estimated  date 
to  explain  the  basis  for  the  creditor’s 
estimate.  See  comment  17(a)(l)-5.iii. 

5.  [Reserved] 

6.  Mortgage  transactions.  Section 
1026.18(g)  applies  to  closed-end 
transactions,  other  than  transactions 
that  are  subject  to  §  1026. 18(s)  or 

§  1026.19(e)  and  (f).  Section  1026. 18(s) 
applies  to  closed-end  transactions 
secured  by  real  property  or  a  dwelling, 
unless  they  are  subject  to  §  1026.19(e) 
and  (f).  Section  1026.19(e)  and  (f) 
applies  to  closed-end  transactions 
secured  by  real  property,  other  than 
reverse  mortgages.  Thus,  if  a  closed-end 
consumer  credit  transaction  is  secured 
by  real  property  or  a  dwelling  and  the  • 
transaction  is  a  reverse  mortgage  or  the 
dwelling  is  personal  property,  the 
creditor  discloses  an  interest  rate  and 
payment  summary  table  in  accordance 
with  §  1026. 18(s).  See  comment  18(s)-4. 
If  a  closed-end  consumer  credit 
transaction  is  secured  by  real  property 
and  is  not  a  reverse  mortgage,  the 
creditor  discloses  a  projected  payments 
table  in  accordance  with  §§  1026.37(c) 
and  1026.38(c),  as  required  by 
§  1026.19(e)  and  (f).  In  all  such  cases, 
the  creditor  is  not  subject  to  the 
requirements  of  §  1026.18(g).  On  the 
other  hand,  if  a  closed-end  consumer 
credit  transaction  is  not  secured  by  real 
property  or  a  dwelling  (for  example,  if 
it  is  unsecured  or  secured  by  an 
automobile),  the  creditor  discloses  a 
payment  schedule  in  accordance  with 
§  1026.18(g)  and  is  not  subject  to  the 


requirements  of  §  1026.18(s)  or 
§§  1026.37(c)  and  1026.38(c). 
***** 

Paragraph  18(g)(2). 

1.  Abbreviated  disclosure.  The 
creditor  may  disclose  an  abbreviated 
payment  schedule  when  the  amount  of 
each  regularly  scheduled  payment 
(other  than  the  -first  or  last  pa3nnent) 
includes  an  equal  amount  to  be  applied 
on  principal  and  a  finance  charge 
computed  by  application  of  a  rate  to  the 
decreasing  unpaid  balance.  In  addition, 
in  transactions  where  payments  vary 
because  interest  and  principal  are  paid 
at  different  intervals,  the  two  series  of 
payments  may  be  disclosed  separately 
and  the  abbreviated  payment  schedule 
may  be  used  for  the  interest  payments. 
For  example,  in  transactions  with  fixed 
quarterly  principal  payments  and 
monthly  interest  payments  based  on  the 
outstanding  principal  balance,  the 
amount  of  the  interest  payments  will  • 
change  quarterly  as  principal  declines. 

In  such  cases  the  creditor  may  treat  the 
interest  and  principal  payments  as  two 
separate  series  of  payments,  separately 
disclosing  the  number,  amount,  and  due 
dates  of  principal  payments,  and,  using 
the  abbreviated  payment  schedule,  the 
number,  amount,  and  due  dates  of 
interest  payments.  This  option  may  be 
used  when  interest  and  principal  are 
scheduled  to  be  paid  on  the  same  date 
of  the  month  as  well  as  on  different 
dates  of  the  month.  The  creditor  using 
this  alternative  must  disclose  the  dollar 
amount  of  the  highest  and  lowest 
payments  and  make  reference  to  the 
variation  in  payments. 

2.  Combined  payment  schedule 
disclosures.  Creditors  may  combine  the 
option  in  §  1026.18(g)(2)  with  the 
general  payment  schedule  requirements 
in  transactions  where  only  a  portion  of 
the  payment  schedule  meets  the 
conditions  of  §  1026.18(g)(2).  For 
example,  in  a  transaction  where 
payments  rise  sharply  for  five  years  and 
then  decline  over  the  next  25  years,  the 
first  five  years  would  be  disclosed  under 
the  general  rule  in  §  1026.18(g)  and  the 
next  25  years  according  to  the 
abbreviated  schedule  in  §  1026.18(g)(2). 
***** 

18(k)  Prepayment. 

1.  Disclosure  required.  The  creditor 
must  give  a  definitive  statement  of 
whether  or  not  a  prepayment  penalty 
will  be  imposed  or  a  prepayment  rebate 
will  be  given. 

i.  The  fact  that  no  prepayment  penalty 
will  be  imposed  may  not  simply  be 
inferred  from  the  absence  of  a 
prepayment  penalty  disclosure;  the 
creditor  must  indicate  that  prepayment 
will  not  result  in  a  prepayment  penalty. 


ii.  If  a  prepayment  penalty  or 
prepayment  rebate  is  possible  for  one 
type  of  prepayment,  even  though  not  for 
all,  a  positive  disclosure  is  required. 

This  applies  to  any  type  of  prepayment, 
whether  voluntary  or  involuntary  as  in 
the  case  of  prepayments  resulting  from 
acceleration. 

iii.  Any  difference  in  prepayment 
rebate  or  prepayment  penalty  policy, 
depending  on  whether  prepayment  is 
voluntary  or  not,  must  not  be  disclosed 
with  the  segregated  disclosures. 

2.  Rebate-penalty  disclosure.  A  single 
transaction  may  involve  both  a 
precomputed  finance  charge  and  a 
finance  charge  computed  by  application 
of  a  rate  to  the  unpaid  balance  (for 
example,  mortgages  with  mortgage- 
guarantee  insurance).  In  these  cases, 
disclosures  about  both  prepayment 
rebates  and  prepayment  penalties  are 
required.  Sample  form  H-15  in 
appendix  H  to  this  part  illustrates  a 
mortgage  transaction  in  which  both 
rebate  and  penalty  disclosures  are 
necessary. 

3.  Prepaid  finance  charge.  The 
existence  of  a  prepaid  finance  charge  in 
a  transaction  does  not,  by  itself,  require 
a  disclosure  under  §  1026. 18(k).  A 

‘  prepaid  finance  charge  is  not  considered 
a  prepa)nnent  penalty  under 
§  1026.18(k)(l),  nor  does  it  require  a 
disclosure  under  §  1026.18(k)(2).  At  its 
option,  however,  a  creditor  may 
consider  a  prepaid  finance  charge  to  be 
under  §  1026.18(k)(2).  If  a  disclosure  is 
made  under  §  1026.18(k)(2)  with  resp>ect 
to  a  prepaid  finance  charge  or  other 
finance  charge,  the  creditor  may  further 
identify  that  finance  charge.  For 
example,  the  disclosure  may  state  that 
the  borrower  “will  not  be  entitled  to  a 
refund  of  the  prepaid  finance  charge”  or 
some  other  term  that  describes  the 
finance  charge. 

Paragraph  18(k)(l). 

1.  Examples  of  prepayment  penalties. 
For  purposes  of  §  1026.18(k)(l),  the 
following  are  examples  of  prepayment 
penalties; 

i.  A  charge  determined  by  treating  the 
loan  balance  as  outstanding  for  a  period 
of  time  after  prepayment  in  full  and 
applying  the  interest  rate  to  such 
“balance,”  even  if  the  charge  results 
from  interest  accrual  amortization  used 
for  other  payments  in  the  transaction 
under  the  terms  of  the  loan  contract. 
“Interest  accrual  amortization”  refers  to 
the  method  by  which  the  amount  of 
interest  due  for  each  period  (e.g., 
month)  in  a  transaction’s  term  is 
determined.  For  example,  “monthly 
interest  accrual  amortization”  treats 
each  payment  as  made  on  the 
scheduled,  monthly  due  date  even  if  it 
is  actually  paid  early  or  late  (until  the 
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expiration  of  any  grace  period).  Thus, 
under  the  terms  of  a  loan  contract 
providing  for  monthly  interest  accrual 
amortization,  if  the  amount  of  interest 
due  on  May  1  for  the  preceding  month 
of  April  is  $3,000,  the  loan  contract  will 
require  payment  of  $3,000  in  interest  for 
the  month  of  April  whether  the  payment 
is  made  on  April  20,  on  May  1,  or  on 
May  10.  In  this  example,  if  the 
consumer  prepays  the  loan  in  full  on 
April  20  and  if  the  accrued  interest  as 
of  that  date  is  $2,000,  then  assessment 
of  a  charge  of  $3,000  constitutes  a 
prepayment  penalty  of  $1,000  because 
the  amount  of  interest  actually  earned 
through  April  20  is  only  $2,000. 

ii.  A  fee,  such  as  an-origination  or 
other  loan  closing  cost,  that  is  waived 
by  the  creditor  on  the  condition  that  the 
consumer  does  not  prepay  the  loan. 
However,  the  term  prepayment  penalty 
does  not  include  a  waived  bona  fide  * 
third-party  charge  imposed  by  the 
creditor  if  the  consumer  pays  all  of  a 
covered  transaction’s  principal  before 
the  date  on  Which  the  principal  is  due 
sooner  than  36  months  after 
consummation.  For  example,  assume 
that  at  consummation,  the  creditor 
waives  $3,000  in  closing  costs  to  cover 
bona  fide  third-party  charges  but  the 
terms  of  the  loan  agreement  provide  that 
the  creditor  may  recoup  the  $3,000  in 
waived  charges  if  the  consumer  repays 
the  entire  loan  balance  sooner  than  36 
months  after  consummation.  The  $3,000 
charge  is  not  a  prepayment  penalty.  In 
contrast,  for  example,  assume  that  at 
consununatipn,  the  creditor  waives 
$3,000  in  closing  costs  to  cover  bona 
fide  third-party  charges  but  the  terms  of 
the  loan  agreement  provide  that  the 
creditor  may  recoup  $4,500  in  part  to 
recoup  waived  charges,  if  the  consumer 
repays  the  entire  loan  balance  sooner 
than  36  months  after  consummation. 

The  $3,000  that  the  creditor  may  impose 
to  cover  the  waived  bona  fide  third- 
party  charges  is  not  a  prepayment 
penalty,  but  the  additional  $1,500 
charge  is  a  prepayment  penalty  and 
must  be  disclosed  pursuant  to 
§1026.37(k){l). 

iii.  A  minimum  finance  charge  in  a 
simple  interest  transaction. 

2.  Fees  that  are  not  prepayment 
penalties.  For  purposes  of 
§  1026.18(k)(l),  fees  which  are  not 
prepayment  penalties  include,  for 
example: 

i.  Fees  imposed  for  preparing  and 
providing  documents  when  a  loan  is 
paid  in  full,  if  such  fees  are  imposed 
whether  or  not  the  loan  is  prepaid. 
Examples  include  a  loan  payoff 
statement,  a  reconveyance  document,  or 
another  document  releasing  the 


creditor’s  security  interest  in  the 
dwelling  that  secures  the  loan, 

ii.  Loan  guarantee  fees. 

Paragraph  18(k)(2). 

1.  Rebate  of  finance  charge,  i.  This 
applies  to  any  finance  charges  that  do 
not  take  account  of  each  reduction  in 
the  principal  balance  of  an  obligation. 
This  category  includes,  for  example: 

A.  Precomputed  finance  charges  such 
as  add-on  charges.  This  includes 
computing  a  refund  of  an  unearned 
finance  charge,  such  as  precomputed 
interest,  by  a  method  that  is  less 
favorable  to  the  consumer  than  the 
actuarial  method,  as  defined  by  section 
933(d)  of  the  Housing  and  Community 
Development  Act  of  1992, 15  U.S.C. 
1615(d).  For  purposes  of  computing  a 
refund  of  unearned  interest,  if  using  the 
actuarial, method  defined  by  applicable 
State  law  results  in  a  refund  that  is 
greater  than  the  refund  calculated  by 
using  the  method  described  in  section 
933(d)  of  the  Housing  and  Community 
Development  Act  of  1992,  creditors 
should  use  the  State  law  definition  in 
determining  if  a  refund  is  a  prepayment 
penalty. 

B.  Charges  that  take  account  of  some 
but  not  all  reductions  in  principal,  such 
as  mortgage  guarantee  insurance 
assessed  on  the  basis  of  an  annual 
declining  balance,  when  the  principal  is 
reduced  on  a  monthly  basis. 

ii.  No  description  of  the  method  of 
computing  earned  or  unearned  finance 
charges  is  required  or  permitted  as  part 
of  the  segregated  disclosures  under 
§1026.18(k)(2). 

***** 

18(r)  Required  deposit. 
***** 

6.  Examples  of  amounts  excluded. 
The  following  are  among  the  types  of 
deposits  that  need  not  be  treated  as 
required  deposits: 

i.  Requirement  that  a  borrower  be  a 
customer  or  a  member  even  if  that 
involves  a  fee  or  a  minimum  balance. 

ii.  Required  property  insurance 
escrow  on  a  mobile  home  transaction. 

iii.  Refund  of  interest  when  the 
obligation  is  paid  in  full. 

iv.  Deposits  that  are  immediately 
available  to  the  consumer. 

V.  Funds  deposited  with  the  creditor 
to  be  disbursed  (for  example,  for 
construction)  before  the  loan  proceeds 
are  advanced. 

vi.  [Reserved] 

vii.  Escrow  of  loan  proceeds  to  be 
released  when  the  repairs  are 
completed. 

18(s)  Interest  rate  and  payment 
summary  for  mortgage  transactions. 

1.  In  general.  Section  1026. 18(s) 
prescribes  format  and  content  for 


disclosure  of  interest  rates  and  monthly 
(or  other  periodic)  payments  for  reverse 
mortgages  and  certain  transactions 
secured  by  dwellings  that  are  personal 
property.  The  information  in 
§  1026.18(s)(2)  through  (4)  is  required  to 
be  in  the  form  of  a  table,  except  as 
otherwise  provided,  with  headings  and 
format  substantiallv  similar  to  model 
clause  H-4(E),  H-4(F),  H-4(G),  or  H- 
4(H)  in  appendix  H  to  this  part.  A 
disclosure  that  does  not  include  the 
shading  shown  in  a  model  clause  but 
otherwise  follows  the  model  clause’s 
headings  and  format  is  substantially 
similar  to  that  model  clause.  Where 
§  1026.18(s)(2)  thrdugh  (4)  or  the 
applicable  model  clause  requires  that  a 
column  or  row  of  the  table  be  labeled 
using  the  word  “monthly”  but  the 
periodic  payments  are  not  due  monthly, 
the  creditor  should  use  the  appropriate 
term,  such  as  “bi-weekly”  or 
“quarterly.”  In  all  cases,  the  table 
should  have  no  more  than  five  vertical 
columns  corresponding  to  applicable 
interest  rates  at  various  times  during  the 
loan’s  term;  corresponding  payments 
would  be  shown  in  horizontal  rows. 
Certain  loan  types  and  terms  are  defined 
for  purposes  of  §  1026. 18(s)  in 
§1026.18(s)(7). 

***** 

4.  Scope  of  coverage  in  relation  to 
§  1026.19(e)  and  (f).  Section  1026. 18(s) 
applies  to  transactions  secured  by  real 
property  or  a  dwelling,  other  than 
transactions  that  are  subject  to 
§  1026.19(e)  and  (f).  Those  provisions 
apply  to  closed-end  transactions 
secured  by  real  property,  other  than 
reverse  mortgages.  Accordingly, 

§  1026.18(s)  governs  only  closed-end 
reverse  mortgages  and  closed-end 
transactions  secured  by  a  dwelling  that 
is  personal  property  (such  as  a  mobile 
home  that  is  not  deemed  real  property 
under  State  or  other  applicable  law). 
***** 

1 8(s)(3)  Payments  for  amortizing 
loans. 

***** 

Paragraph  18(s)(3)(i)(C). 

1.  Taxes  and  insurance.  An  estimated 
payment  amount  for  taxes  and 
insurance  must  be  disclosed  if  the 
creditor  will  establish  an  escrow 
account  for  such  amounts.  If  the  escrow 
accouftt  will  include  amounts  for  items 
other  than  taxes  and  insurance,  such  as 
homeowners  association  dues,  the 
creditoj  may  but  is  not  required  to 
include  such  items  in  the  estimate. 
When  such  estimated  escrow  payments 
must  be  disclosed  in  multiple  columns 
of  the  table,  such  as  for  adjustable-  and 
step-rate  transactions,  each  column 
should  use  the  same  estimate  for  taxes 
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and  insurance  except  that  the  estimate 
should  reflect  changes  in  periodic 
mortgage  insurance  premiums  or  any 
functionally  equivalent  fee  that  are 
known  to  the  creditor  at  the  time  the 
disclosure  is  made.  The  estimated 
amounts  of  mortgage  insurance 
premiums  or  any  functionally 
equivalent  fee  should  be  based  on  the 
declining  principal  balance  that  will 
occur  as  a  result  of  changes  to  the 
interest  rate  that  are  assumed  for 
purposes  of  disclosing  those  rates  under 
§  1026.18(s)(2)  and  accompanying 
commentary.  The  payment  amount  must 
include  estimated  amounts  for  property 
taxes  and  premiums  for  mortgage- 
related  insurance  required  by  the 
creditor,  such  as  insurance  against  loss 
of  or  damage  to  property,  or  against 
liability  arising  out  of  the  ownership  or 
use  of  the  property,  or  insurance 
protecting  the  creditor  against  the 
consumer’s  default  or  other  credit  loss. 
Premiums  for  credit  insurance,  debt 
suspension  and  debt  cancellation 
agreements,  however,  should  not  be 
included.  Except  for  periodic  mortgage 
insurance  premiums  or  any  functionally 
equivalent  fee  included  in  the  escrow 
payment  under  §  1026.18(s)(3)(i)(C), 
amounts  included  in  the  escrow 
payment  disclosure  such  as  property 
taxes  and  homeowner’s  insurance 
generally  are  not  finance  charges  under 
§  1026.4  and,  therefore,  do  not  affect 
other  disclosures,  including  the  finance 
charge  and  annual  percentage  rate. 

2.  Mortgage  insurance  or  any 
functional  equivalent.  For  purposes  of 
§  1026. 18(s),  “mortgage  insurance  or  any 
functional  equivalent”  means  the 
amounts  identified  in  §  1026.4(b)(5). 
“Mortgage  guarantees”  (such  as  a 
United  States  Department  of  Veterans 
Affairs  or  United  States  Department  of 
Agriculture  guarantee)  provide  coverage 
«  similar  to  mortgage  insurance,  even  if 
not  technically  considered  insurance 
under  State  or  other  applicable  law.  For 
purposes  of  §  1026.18(s),  “mortgage 
insurance  or  any  functional  equivalent” 
includes  any  mortgage  guarantee. 
Payment  amounts  under 
§  1026.18(s)(3)(i)  should  reflect  the 
consumer’s  mortgage  insurance 
payments  or  any  functionally  equivalent 
fee  until  the  date  on  which  the  creditor 
must  automatically  terminate  coverage 
under  applicable  law,  even  though  the 
consumer  may  have  a  right  to  request 
that  the  insurance  be  cancelled  earlier. 
The  payment  amount  must  reflect  the 
terms  of  the  legal  obligation,  as 
determined  by  applicable  State  or  other 
law.  For  example,  assume  that  under 
applicable  law,  mortgage  insurance 
must  terminate  after  the  130th  ' 


scheduled  monthly  payment,  and  the 
creditor  collects  at  closing  and  places  in 
escrow  two  months  of  premiums.  If, 
under  the  legal  obligation,  the  creditor 
will  include  mortgage  insurance 
premiums  in  130  payments  and  refund 
the  escrowed  payments  when  the 
insurance  is  terminated,  payment 
amounts  disclosed  through  the  130th 
payment  should  reflect  premium 
payments.  If,  under  the  legal  obligation, 
the  creditor  will  apply  the  amount 
escrowed  to  the  two  final  insurance 
payments,  payments  disclosed  through 
the  128th  payment  should  reflect 
premium  payments.  The  escrow  amount 
reflected  on  the  disclosure  should 
include  mortgage  insurance  premiums 
even  if  they  are  not  escrowed  and  even 
if  there  is  no  escrow  account  established 
for  the  transaction. 

*  ★  ★  ★  ★ 

18(s)(6)  Special  disclosures  for  loans 
with  negative  amortization. 

1.  Escrows.  See  the  commentary 
under  §  1026.18(s)(3)(i)(C)  for  guidance 
on  escrows  for  purposes  of 
§  1026.18(s)(6).  Under  that  guidance, 
because  mortgage  insurance  payments 
and  functionally  equivalent  fees  decline 
over  a  loan’s  term,  the  payment  amounts 
shown  in  the  table  should  reflect  the 
mortgage  insurance  payment  and 
functionally  equivalent  fees  that  will  be 
applicable  at  the  time  each  disclosed 
periodic  payment  will  be  in  effect. 
Accordingly,  the  disclosed  mortgage 
insurantTe  payment  or  functionally 
equivalent  fee  will  be  zero  if  it 
corresponds  to  a  periodic  payment  that 
will  occur  after  the  creditor  will  be 
legally  required  to  terminate  mortgage 
insurance  or  any  funfctional  equivalent. 
On  the  other  hand,  because  only  one 
escrow  amount  is  disclosed  under 
§  1026.18(s)f6^for  negative  amortization 
loans  and  escrows  that  are  not  itemized 
in  the  payment  amounts,  the  single 
escrow  amount  disclosed  should  reflect 
the  mortgage  insurance  amount  or  any 
functionally  equivalent  fee  that  will  be 
collected  at  the  outset  of  the  loan’s  term, 
even  though  that  amount  will  decline  in 
the  future  and  ultimately  will  be 
discontinued  pursuant  to  the  terms  of 
the  mortgage  insurance  policy. 
***** 

Section  1026.19 — Certain  Mortgage  and 
Variable-Rate  Transactions 

19(a)(l)(i)  Time  of  disclosures. 

1.  Coverage.  Section  1026.19(a) 
requires  early  disclosure  of  credit  terms 
in  reverse  mortgage  transactions  subject 
to  §  1026.33  that  are  secured  by  a 
consumer’s  dwelling  that  are  also 
subject  to  the  Real  Estate  Settlement 
Procedures  Act  (RESPA)  and  its 


implementing  Regulation  X.  To  be 
covered  by  §  1026.19(a),  a  transaction 
must  be  a  Federally  related  mortgage 
loan  under  RESPA.  “Federally  related 
mortgage  loan”  is  defined  under  RESPA 
(12  U.S.C.  2602)  and  Regulation  X  (12 
CFR  1024.2(b)),  and  is  subject  to  any 
interpretations  by  the  Bureau. 

*  *  *  *  *  ' 

19(e)  Mortgage  loans  secured  by  real 
property — Early  disclosures. 

1.  Affiliate.  The  term  “affiliate,”  as 
used  in  §  1026.19(e),  has  the  same 
meaning  as  in  §  1026.32(b)(5). 

19(e)(  1 )  Provision  of  disclosures. 

19(e)(l)(i)  Creditor. 

1 .  Requirements.  Section 
1026.19(e)(l)(i)  requires  early  disclosure 
of  credit  terms  in  closed-end  credit 
transactions  that  are  secured  by  real 
property,  other  than  reverse  mortgages. 
These  disclosures  must  be  provided  in 
good  faith.  Except  as  otherwise 
provided  in  §  1026.19(e),  a  disclosure  is 
in  good  faith  if  it  is  consistent  with 
§1026.17(c)(2)(i).  Section 
1026.17(c)(2)(i)  provides  that  if  any 
information  necessary  for  an  accurate 
disclosure  is  unknown  to  the  creditor, 
the  creditor  shall  make  the  disclosure 
based  on  the  best  information 
reasonably  available  to  the  creditor  at 
the  time  the  disclosure  is  provided  to 
the  consumer.  The  “reasonably 
available”  standard  requires  that  the 
creditor,  acting  in  good  faith,  exercise 
due  diligence  in  obtaining  information. 
See  comment  17(c)(2)(i)-l  for  an 
explanation  of  the  standard  set  forth  in 
§  1026.17(c)(2)(i).  See  comment 
17(c)(2)(i)-2  for  labeling  disclosures 
required  under  §  1026.19(e)  that  are 
estimates. 

19(e)(l  )(ii)  Mortgage  broker. 

1.  Mortgage  broker  responsibilities. 
Section  1026.19(e)(l)(ii)(A)  provides 
that  if  a  mortgage  broker  receives  a 
consumer’s  application,  either  the 
creditor  or  the  mortgage  broker  must 
provide  the  consumer  with  the 
disclosures  required  under 
§  1026.19(e)(l)(i)  in  accordance  with 
§  1026.1-9(e)(l)(iii).  Section 
1028.19(e)(l)(iiKA)  also  provides  that  if 
the  mortgage  broker  provides  the 
required  disclosures,  it  must  comply 
with  all  relevant  requirements  of 
§  1026.19(e).  This  means  that  “mortgage 
broker”  should  be  read  in  the  place  of 
“creditor”  for  all  provisions  of 
§  1026.19(e),  except  to  the  extent  that 
such  a  reading  would  create 
responsibility  for  mortgage  brokers 
under  §  1026.19(f).  To  illustrate, 
comment  19(e)(4)(ii)-l  states  that 
creditors  comply  with  the  requirements 
of  §  1026.19(e)(4)  if  the  revised 
disclosures  are  reflected  in  the 
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disclosures  required  by 
§  1026.19(f)(l)(i).  “Mortgage  broker” 
could  not  be  read  in  place  of  “creditor” 
in  comment  19(e)(4)(ii)-l  because 
mortgage  brokers  are  not  responsible  for 
the  disclosures  required  under 
§  1026.19(f)(l)(i).  In  addition, 

§  1026.19(e)(lKii)(A)  provides  that  the 
creditor  must  ensure  that  disclosures 
provided  by  mortgage  brokers  comply 
with  all  requirements  of  §  1026.19(e), 
and  that  disclosures  provided  by 
mortgage  brokers  that  do  comply  with 
all  such  requirements  satisfy  the 
creditor’s  obligation  under  §  1026.19(e). 
The  term  “mortgage  broker,”  as  used  in 
§  1026.19(e)(l)(ii),  has  the  same 
meaning  as  in  §  1026.36(a)(2).  See  also 
comment  36(a)-2.  Section 
1026.19(e)(l)(ii)(B)  provides  that  if  a 
mortgage  broker  provides  any  disclosure 
required  under  §  1026.19(e),  the 
mortgage  broker  must  also  comply  with 
the  requirements  of  §  1026.25(c).  For 
example,  if  a  mortgage  broker  provides 
the  disclosures  required  under 
§  1026.19(e)(l)(i),  it  must  maintain 
records  for  three  years,  in  compliance 
with  §  1026.25(c)(l)(i). 

2.  Creditor  responsibilities.  If  a 
mortgage  broker  issues  any  disclosure 
required  under  §  1026.19(e)  in  the 
creditor’s  place,  the  creditor  remains 
responsible  under  §  1026.19(e)  for 
ensuring  that  the  requirements  of 
§  1026.19(e)  have  been  satisfied.  For 
example,  if  a  mortgage  broker  receives  a 
consumer’s  application  and  provides 
the  consumer  with  the  disclosures 
required  under  §  1026.19(e)(l)(i),  the 
creditor  does  not  satisfy  the 
requirements  of  §  1026.19(e)(l)(i)  if  it 
provides  duplicative  disclosures  to  the 
consumer.  In  the  same  example,  even  if 
the  broker  provides  an  erroneous 
disclosure,  the  creditor  is  responsible 
and  may  not  issue  a  revised  disclosure 
correcting  the  error.  The  creditor  is 
expected  to  maintain  communication 
with  the  broker  to  ensure  that  the  broker 
is  acting  in  place  of  the  creditor. 

19(e)(l)(iii)  Timing. 

1.  Timing  and  use  of  estimates.  The 
disclosures  required  by 
§  1026.19(e)(l)(i)  must  be  delivered  not 
later  than  three  business  days  after  the 
creditor  receives  the  consumer’s 
application.  For  example,  if  an 
application  is  received  on  Monday,  the 
creditor  satisfies  this  requirement  by 
either  hand  delivering  the  disclosures 
on  or  before  Thursday,  or  placing  them 
in  the  mail  on  or  before  Thursday, 
assuming  each  weekday  is  a  business 
day.  For  purposes  of 
§  1026.19(e)(l)(iii)(A),  the  term 
“business  day”  means  a  day  on  which 
the  creditor’s  offices  are  open  to  the 
public  for  carrying  out  substantially  all 


of  its  business  functions.  See 
§  1026.2(a)(6). 

2.  Waiting  period.  The  seven- 
business-day  waiting  period  begins 
when  the  creditor  delivers  the 
disclosures  or  places  them  in  the  mail,  . 
not  when  the  consumer  receives  or  is 
considered  to  have  received  the 
disclosures.  For  example,  if  a  creditor 
delivers  the  early  disclosures  to  the 
consumer  in  person  or  places  them  in 
the  mail  on  Monday,  June  1, 
consummation  may  occur  on  or  after 
Tuesday,  June  9,  the  seventh  business 
day  following  delivery  or  mailing  of  the 
early  disclosures,  because,  for  the 
purposes  of  §  1026.19(e)(l)(iii)(B), 
Saturday  is  a  business  day,  pursuant  to 

§  1026.2(a)(6). 

3.  Denied  or  withdrawn  applications. 
The  creditor  may  determine  within  the 
three-business-day  period  that  the 
application  will  not  or  cannot  be 
approved  on  the  terms  requested,  such 
as  when  a  consumer’s  credit  score  is 
lower  than  the  minimum  score  required 
for  the  terms  the  consumer  applied  for, 
or  the  consumer  applies  for  a  type  or 
amount  of  credit  that  the  creditor  does 
not  offer.  In  that  case,  or  if  the  consumer 
withdraws  the  application  within  the 
three-business-day  period  by,  for 
instemce,  informing  the  creditor  that  he 
intends  to  take  out  a  loan  from  another 


consumer  in  person,  the  consumer  is 
considered  to  have  received  the 
disclosures  three  business  days  after 
they  are  delivered  or  placed  in  the  mail. 
The  creditor  may,  alternatively,  rely  on 
evidence  that  the  consumer  received  the 
disclosures  earlier  than  three  business 
days.  For  example,  if  the  creditor  sends 
the  disclosures  via  overnight  mail  on 
Monday,  and  the  consumer  signs  for 
receipt  of  the  overnight  delivery  on 
Tuesday,  the  creditor  could  demonstrate 
that  the  disclosures  were  received  on 
Tuesday. 

2.  Electronic  delivery.  The  three- 
business-day  period  provided  in 
§  1026.19(e)(l)(iv)  applies  to  methods  of 
electronic  delivery,  such  as  email.  For 
example,  if  a  creditor  sends  the 
disclosures  required  under  §  1026.19(e) 
via  email  on  Monday,  pursuant  to 
§  1026.19(e)(l)(iv)  the  consumer  is 
considered  to  have  received  the 
disclosures  on  Thursday,  three  business 
days  later.  The  creditor  may, 
alternatively,  rely  on  evidence  that  the 
consumer  received  the  emailed 
disclosures  earlier.  For  example,  if  the 
creditor  emails  the  disclosures  at  1  p.m. 
on  Tuesday,  the  consumer  emails  the 
creditor  with  an  acknowledgement  of 
receipt  of  the  disclosures  at  5  p.m.  on 
the  same  day,  the  creditor  could 
demonstrate  that  the  disclosures  were 


creditor  within  the  three-business-day 
period,  the  creditor  need  not  make  the 
disclosures  required  under 
§  1026.19(e)(l)(i).  If  the  creditor  fails  to 
provide  early  disclosures  and  the 
transaction  is  later  consummated  on  the 


terms  originally  applied  for,  then  the 
creditor  does  not  comply  with 
§  1026.19(e)(l)(i).  If.  however,  the 
consumer  amends  the  application 
because  of  the  creditor’s  unwillingness 
to  approve  it  on  the  terms  originally 
applied  for,  no  violation  otcurs  for  not 
providing  disclosures  based  on  those 
original  terms.  But  the  amended 
application  is  a  new  application  subject 
to  §  1026.19(e)(l)(i). 

4.  Timeshares.  If  consummation 


occurs  within  three  business  days  after 
a  creditor’s  receipt  of  an  application  for 
a  transaction  that  is  secured  by  a 
consumer’s  interest  in  a  timeshare  plan 
described  in  11  U.S.C.  101(53D),  a 


creditor  complies  with 
§  1026.19(e)(l)(iii)  by  providing  the 
disclosures  required  under 
§  1026.19(f)(l)(i)  instead  of  the 


disclosures  required  under 
§1026.19(e)(l)(i). 

19(e)(l)(iv)  Receipt  of  early 
disclosures. 


1.  Mail  delivery.  Section 
1026.19(e)(l)(iv)  provides  that,  if  any 
disclosures  required  under 
§  1026.19(e)(l)(i)  are  not  provided  to  the 


received  on  the  same  day.  Creditors 
using  electronic  delivery  methods,  such 
as  email,  must  also  comply  with 
§  1026.37(o)(3)(iii),  which  provides  that 
the  disclosures  in  §  1026.37  may  be 
provided  to  the  consumer  in  electronic 
form,  subject  to  compliance  with  the 
consumer  consent  and  other  applicable 
provisions  of  the  E-Sign  Act.  For 
example,  if  a  creditor  delivers  the 
disclosures  required  under 
§  1026.19(e)(l)(i)  to  a  consumer  via 
email,  but  the  creditor  did  not  obtain 
the  consumer’s  consent  to  receive 
disclosures  via  email  prior  to  delivering 
the  disclosures,  then  the  creditor  does 
not  comply  with  §  1026.37(o)(3)(iii),  and 
the  creditor  does  not  comply  with 
§  1026.19(e)(l)(i),  assuming  the 
disclosures  were  not  provided  in  a 
different  manner  in  accordance  with  the 
timing  requirements  of 
§  1026.19(e)(l)(iii). 

19(e)(l)(v)  Consumer’s  waiver  of 
waiting  period  before  consummation. 

1.  Modification  or  waiver.  A  consumer 
may  modify  or  waive  the  right  to  the 
seven-business-day  waiting  period 
required  by  §  1026.19(e)(l)(iii)  only  after 
the  creditor  makes  the  disclosures 
required  by  §  1026.19(e)(l)(i).  The 
consumer  must  have  a  bona  fide 
personal  financial  emergency  that 
necessitates  consummating  Ae  credit 
transaction  before  the  end  of  the  waiting 
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period.  Whether  these  conditions  are 
met  is  determined  by  the  circumstances 
of  the  individual  situation.  The 
imminent  sale  of  the  consumer’s  home 
at  foreclosure,  where  the  foreclosure 
sale  will  proceed  unless  loan  proceeds 
are  made  available  to  the  consumer 
during  the  waiting  period,  is  one 
example  of  a  bona  fide  personal 
financial  emergency.  Each  consumer 
who  is  primarily  liable  on  the  legal 
obligation  must  sign  the  written 
statement  for  the  waiver  to  be  effective. 

2.  Examples  of  waivers  within  the 
seven-business-day  waiting  period.  If 
the  early  disclosures  are  delivered  to  the 
consumer  in  person  on  Monday,  June  1, 
the  seven-business-day  waiting  period 
ends  on  Tuesday,  June  9.  If  on  Monday, 
June  1,  the  consumer  executes  a  waiver 
of  the  seven-business-day  waiting 
period,  the  final  disclosures  required  by 
§  1026. 19(f)(lJ(i)  could  then  be 
delivered  three  business  days  before 
consummation,  as  required  by  ■ 

§  1026.19(f)(l)(ii),  on  Tuesday,  June  2, 
and  the  loan  could  be  consummated  on 
Friday,  June  5.  See  §  1026.19(f)(l)(iv)  for 
waiver  of  the  three-business-day  waiting 
period  under  §  1026.19(f). 

19(e)(  1  )(vi)  Shopping  for  settlement 
service  providers. 

1.  Permission  to  shop.  Section 
1026.19(e)(l)(vi)(A)  permits  creditors  to 
impose  reasonable  requirements 
regarding  the  qualifications  of  the 
provider.  For  example,  the  creditor  may 
require  that  a  settlement  agent  chosen 
by  the  consumer  must  be  appropriately 
licensed  in  the  relevant  jurisdiction.  In 
contrast,  a  creditor  doe^'not  permit  a 
consumer  to  shop  for  hdrRoses  of 

§  1026.19(e)(l)(vi)'if  the-etteditor 
requires  the  consumer  to  choose  a 
provider  from  a  list  provided  by 
creditor.  The  requirements' Of*  i  ' 

§  1026.19l(e)i(l)(vi)(B)  and  (CJ'db  not 
apply  if  the  dreditor  does  not  permit  the 
consumer  to  shop  consistent  with 
§  1026.19(e)(l)(vi)(A). 

2.  Disclosure  of  services  for  which  the 
consumer  may  shop.  Section 
1026.19(e){l){vi)(B)  requires  the  creditor 
to  identify  the  services  for  which  the 
consumer  is  permitted  to  shop  in  the 
disclosures  provided  pursuant  to 

§  1026.19(e)(l)(i).  See  §  1026.37(f)(3) 
regarding  the  content  and  format  for 
disclosure  of  services  for  which  the 
consumer  may  shop. 

3.  Written  list  of  providers.  If  the 
creditor  permits  the  consumer  to  shop 
for  a  settlement  service, 

§  1026.19(e)(l)(vi)(C)  requires  the 
.  creditor  to  provide  the  consumer  with  a 
written  list  identifying  at  least  one 
available  provider  of  that  service  and 
stating  that  the  consumer  may  choose  a 
different  provider  for  that  service.  The 


settlement  service  providers  identified 
on  the  written  list  required  by 
§  1026.19(e)(vi)(C)  must  correspond  to 
the  settlement  services  for  which  the 
consumer  may  shop,  disclosed  pursuant 
to  §  1026.37(f)(3).  See  form  H-27  of 
appendix  H  to  this  part  for  a  model  list. 

4.  Identification  of  available 
providers.  Section  1026.19(e)(l)(vi)(C) 
provides  that  the  creditor  must  identify 
settlement  service  providers  that  are 
available  to  the  consumer.  A  creditor 
does  not  comply  with  the  identification 
requirement  in  §  1026.19(e)(l)(vi)(C) 
unless  it  provides  sufficient  information 
to  allow  the  consumer  to  contact  the 
provider,  such  as  the  name  under  which 
the  provider  does  business  and  the 
provider’s  address  and  telephone 
number.  Similarly,  a  creditor  does  not 
comply  with  the  availability 
requirement  in  §  1026.19(e)(l)(vi)(C)  if  it 
provides  a  written  list  consisting  of  only 
settlement  service  providers  that  are  no 
longer  in  business  or  that  do  not  provide 
services  where  the  consumer  or 
property  is  located. 

5.  Statement  that  consumer  may 
choose  different  provider.  Section 
1026.19(e)(l)(vi)(C)  requires  the  creditor 
to  include  on  the  written  list  a  statement 
that  the  consumer  may  choose  a 
provider  that  is  not  included  on  that 
list. 'See  form  H-27  of  appendix  H  to 
this  part  for  a  model  of  such  a 
statement. 

6.  Additional  information  on  written 
list.  The  creditor  may  include  a 
statement  on  the  written  list  that  the 
listing  of  a  settlement  service  provider 
does  not  constitute  an  endorsement  of 
that  service  provider.  The  creditor  may 
also  identify  on  the  written  list 
providers  of  services  for  which  the 
consumer  is  not  permitted  lo  shop, 
provided  that 'file  creditor  bltearly  and 
conspicuously  distittguirfhes  those 
services  from  the  serviced  for  which  the 
consumer  is  permitted  to  shop.  This 
may  be  accomplished  by  placing  the 
services  under  different  headings.  For 
example,  if  the  list  provided  pursuant  to 
§  1026.19(e)(l)(vi)(C)  identifies 
providers  of  pest  inspections  and 
surveys,  but  the  consumer  may  select  a 
provider,  other  than  those  identified  on 
the  list,  for  only  the  survey,  then  the  list 
must  specifically  inform  the  consumer 
that  the  consumer  is  permitted  to  select 
a  provider,  other  than  a  provider 
identified  on  the  list,  for  only  the 
survey. 

7.  Relation  to  RESPA  and  Regulation 
X.  Section  1026.19  does  not  prohibit 
creditors  from  including  affiliates  on  the 
written  list  required  under 

§  1026.19(e)(l)(vi)(C).  However,  a 
creditor  that  includes  affiliates  on  the 
written  list  must  also  comply  with  12 


CFR  1024.15.  Furthermore,  the  written- 
list  is  a  “referral”  under  12  CFR 
1024.14(f). 

19(e)(2)  Predisclosure  activity. 

19(e)(2)(i)  Imposition  of  fees  on 
consumer. 

19(e)(2)(i)(A)  Fee  restriction. 

1.  Fees  restricted.  A  creditor  or  other 
person  may  not  impose  any  fee,  such  as 
for  an  application,  appraisal,  or 
underwriting,  until  the  consumer  has 
received  the  disclosures  required  by 

§  1026.19(e)(l)(i)  and  indicated  an 
intent  to  proceed  with  the  transaction. 
The  only  exception  to  the  fee  restriction 
allows  the  creditor  or  other  person  to 
impose  a  bona  fide  and  reasonable  fee 
for  obtaining  a  consumer’s  credit  report, 
pursuant  to  §  1026.19(e)(2)(i)(B). 

2.  Intent  to  proceed.  Section 
1026.19(e)(2)(i)(A)  provides  that  a 
consumer  may  indicate  an  intent  to 
proceed  with  a  transaction  in  any 
manner  the  consumer  chooses,  unless  a 
particular  manner  of  communication  is 
required  by  the  creditor.  The  creditor 
must  document  this  communication  to 
satisfy  the  requirements  of  §  1026.25. 

For  example,  oral  communication  in 
person  immediately  upon  delivery  of 
the  disclosures  required  by 

§  1026.19(e)(l)(i)  is  sufficiently 
indicative  of  intent.  Oral 
communication  over  the  phone,  written 
communication  via  email,  or  signing  a 
pre-printed  form  are  also  sufficiently 
indicative  of  intent  if  such  actions  occur 
after  receipt  of  the  disclosures  required 
by  §  1026.19(e)(l)(i).  However,  a 
consumer’s  pjj^nce  is  not  indicative  of 
intent  because  it  cannot  be  documented 
to  satisfy  the^requirements  of  §  1026.25. 
For  example,  a  creditor  or  third  party 
may  not  deliver  the  disclosures,  wait  for 
some  period*  of  time  for  the  consumer  to 
respond,  and  then  charge  the  consumer 
a  fee  for  an  appraisal  if  the  consumer 
does  not  respond,  even  if  the  creditor  or 
third  party  disclosed  that  it  would  do 
so. 

3.  Timing  of  fees.  At  any  time  prior  to 
delivery  of  the  disclosures  required 
under  §  1026.19(e)(l)(i),  a  creditor  or 
other  person  may  impose  a  credit  report 
fee  in  connection  with  the  consumer’s 
application  for  a  mortgage  loan  that  is 
subject  to  §  1026.19(e)(l)(i)  as  provided 
in  §  1026.19(e)(2)(i)(B).  The  consumer 
must  have  received  the  disclosures 
required. under  §  1026.19(e)(l)(i)  and 
indicated  an  intent  to  proceed  with  the 
transaction  described  by  those 
disclosures  before  paying  or  incurring 
any  other  fee  imposed  by  a  creditor  or 
other  person  in  connection  with  the 
consumer’s  application  for  a  mortgage 
loan  that  is  subject  to  §  1026.19(e)(l)(i). 
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other  person  complies  with 
§  1026.19(e)(2)(i)(A)  if: 

i.  A  creditor  receives  a  consumer’s 
application  directly  from  the  consumer 
and  does  not  impose  any  fee,  other  than 
a  bona  fide  and  reasonable  fee  for 
obtaining  a  consumer’s  credit  report, 
until  the  consumer  receives  the 
disclosures  required  under 
§  1026.19(e)(l)(i)  and  indicates  an  intent 
to  proceed  with  the  transaction 
described  by  those  disclosures. 

*  ii.  A  third  party  submits  a  consumer’s 
application  to  a  creditor  and  neither  the 
creditor  nor  the  third  party  imposes  any 
fee,  other  than  a  bona  fide  and 
reasonable  fee  for  obtaining  a 
consumer’s  credit  report,  until  the 
consumer  receives  the  disclosures 
required  under  §  1026.19(e)(l)(i)  and 
indicates  an  intent  to  proceed  with  the 
transaction  described  by  those 
disclosures. 

iii.  A  third  party  submits  a 
consumer’s  application  to  a  creditor 
following  a  diferent  creditor’s  denial  of 
the  consumer’s  application  (or  following 
the  consumer’s  withdrawal  of  that 
application),  and  if  a  fee  already  has 
been  assessed  for  obtaining  the  credit 
report,  the  new  creditor  or  third  party 
does  not  impose  any  additional  fee  until 
the  consumer  receives  disclosures 
required  under  §  1026.19{e)(l)(i)  from 
the  new  creditor  and  indicates  an  intent 
to  proceed  with  the  transaction 
described  by  those  disclosures. 

5.  Fees  “imposed  by”  a  person.  For 
purposes  of  §  1026.19(e),  a  fee  is 
“imposed  by”  a  person  if  the  person 
requires  a  consumer  to  provide  a 
method  for  payment,  even  if  the 
payment  is  not  made  at  that  time.  For 
example,  if  a  creditor  or  other  person 
requires  the  consumer  to  provide  a  $500 
check  to  pay  for  a  “processing  fee” 
before  the  consumer  receives  the 
disclosures  required  by 
§  1026.19(e)(l)(i),  the  creditor  or  other 
person  does  not  comply  with 
§  1026.19(e)(2)(i),  even  if  the  creditor  or 
other  person  had  stated  that  the  check 
will  not  be  cashed  until  after  the 
disclosures  required  by 
§  1026.19(e)(l)(i)  are  received  by  the 
consumer  and  waited  until  after  the 
consumer  subsequently  indicated  an 
intent  to  proceed  to  cash  the  check. 
Similarly,  a  creditor  or  other  person 
does  not  comply  with  the  requirements 
of  §  1026.19(e)(2)(i)  if  the  creditor  or 
other  person  requires  the  consumer  to 
provide  a  credit  card  number  before  the 
consumer  receives  the  disclosures 
required  by  §  1026.19(e)(l)(i),  even  if  the 
creditor  or  other  person  had  promised 
not  to  charge  the  consumer’s  credit  card 
for  the  $500  processing  fee  until  after 


§  1026.19(e)(l)(i)  are  received  by  the 
consumer  and  waited  until  after  the 
consumer  subsequently  indicated  an 
intent  to  proceed.  In  contrast,  a  creditor 
or  other  person  complies  with 
§  1026.19(e)(2)(i)  if  the  creditor  or  other 
person  requires  the  consumer  to  provide 
a  credit  card  number  before  the 
consumer  receives  the  disclosures 
required  by  §  1026.19(e)(l)(i)  and 
subsequently  indicates  an  intent  to 
proceed,  provided  that  the  consumer’s 
authorization  is  only  to  pay  for  the  cost 
of  a  credit  report  and  the  creditor  or 
other  person  only  charges  a  reasonable 
and  bona  fide  fee  for  obtaining  the 
consiuner’s  credit  report.  This  is  so  even 
if  the  creditor  or  other  person  maintains 
the  consumer’s  credit  card  number  on 
file  and  charges  the  consumer  a  $500 
processing  fee  after  the  disclosures 
required  by  §  1026.19(e)(l)(i)  are 
received  and  the  consumer 
subsequently  indicates  an  intent  to 
proceed  with  the  transaction  described 
by  those  disclosures,  provided  that  the 
creditor  or  other  person  requested  and 
received  a  separate  authorization  from 
the  consumer  for  the  processing  fee  after 
the  consumer  received  the  disclosures 
required  by  §  1026.19(e)(l)(i)  and 
indicated  an  intent  to  proceed  with  the 
transaction  described  by  those 
disclosures. 

19(e)(2)(i)(B)  Exception  to  fee 
restriction. 

1.  Requirements.  A  creditor  or  other 
person  may  impose  a  fee  before  the 
consumer  receives  the  required 
disclosures  if  the  fee  is  for  purchasing 
a  credit  report  on  the  consumer.  The  fee 
also  must  be  bona  fide  and  reasonable 
in  amount.  For  example,  a  creditor  or 
other  person  may  collect  a  fee  for 
obtaining  a  credit  report  if  it  is  in  the 
creditor’s  or  other  person’s  ordinary 
course  of  business  to  obtain  a  credit 
report.  If  the  criteria  in 
§  1026.19(e)(2)(i)(B)  are  met,  the  creditor 
or  other  person  must  Accurately  describe 
or  refer  to  this  fee,  for  example,  as  a 
“credit  report  fee.” 

19(e)(2)(ii)  Written  information 
provided  to  consumer. 

1.  Requirements.  Section 
1026.19(e)(2)(ii)  requires  the  creditor  or 
other  person  to  include  a  clear  and 
conspicuous  statement  on  the  top  of  the 
front  of  the  first  page  of  a  written 
estimate- of  terms  or  costs  specific  to  the 
consumer  if  it  is  provided  to  the 
consumer  before  the  consumer  receives 
the  disclosures  required  by 
§  1026.19(e)(l)(i).  For  example,  if  the 
creditor  provides  a  document  showing 
the  estimated  monthly  payment  for  a 
mortgage  loan,  and  the  estimate  was 
based  on  the  estimated  loan  amount  and 


then  the  creditor  must  include  the 
statement  on  the  document.  In  contrast, 
if  the  creditor  provides  the  consumer 
with  a  preprinted  list  of  closing  costs 
common  in  the  consumer’s  area,  the 
creditor  need  not  include  the  statement. 
Similarly,  the  statement  would  not  be 
required  on  a  preprinted  list  of  available 
rates  for  different  loan  products.  This 
requirement  does  not  apply  to  an 
advertisement,  as  defined  in 
§  1026.2(a)(2).  Section  1026.19(e)(2)(ii) 
requires  that  the  notice  must  be  in  a  font 
size  that  is  no  smaller  than  12-point 
font,  and  must  state:  “Your  actual  rate, 
payment,  and  costs  could  be  higher.  Get 
an  official  Loan  Estimate  before  . 
choosing  a  loan.”  See  form  H-26  of 
appendix  H  to  this  part  for  a  model 
statement.  Section  1026.19(e)(2)(ii)  also 
prohibits  the  creditor  or  other  person 
from'  making  these  written  estimates 
with  headings,  content,  and  format 
substantially  similar  to  form  H-24  or  H- 
25  of  appendix  H  to  this  part. 

19(ej(2)(iii)  Verification  of 
information. 

1.  Requirements.  The  creditor  or  other 
person  may  collect  from  the  consumer 
any  information  that  it  requires  prior  to 
providing  the  early  disclosures  before  or 
at  the  same  time  as  collecting  the 
information  listed  in  §  1026.2(a)(3)(ii). 
However,  the  creditor  or  other  person  is 
not  permitted  to  require,  before 
providing  the  disclosures  required  by 
§  1026.19(e)(l)(i),  that  the  consumer 
submit  documentation  to  verify  the 
information  collected  from  the 
consumer.  See  alsp  §  1026.2(a)(3)  and 
the  related  commentary  regarding  the 
definition  of  application.  To  illustrate: 

i.  A  creditor  may  ask  for  the  sale  price 
and  address  of  the  property,  but  the 
creditor  may  not  require  the  consumer 
to  provide  a  purchase  and  sale  r, 
agreement  to  support  the  information 
the  consumer  provides  orally  before  the 
creditor  provides  the  disclosures 
required  by  §  1026.19(e)(l)(i). 

ii.  A  mortgage  broker  may  ask  for  the 
names,  account  numbers,  and  balances 
of  the  consumer’s  checking  and  savings 
accounts,  but  the  mbrtgage  broker  may 
not  require  the  consumer  to  provide 
bank  statements,  or  similar 
documentation,  to  support  the 
information  the  consumer  provides 
orally  before  the  mortgage  broker 
provides  the  disclosures  required  by 
§1026.19(e)(l)(i). 

19(e)(3)  Good  faith  determination  for 
estimates  of  closing  costs. 

19(e)(3)(i)  General  rule. 

1.  Requirement.  Section 
1026.19(e)(3)(i)  provides  the  general 
rule  that  an  estimated  closing  cost 
disclosed  pursuant  to  §  1026.19(e)  is  not 
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in  good  faith  if  the  charge  paid  by  or 
imposed  on  the  consumer  exceeds  the 
amount  originally  disclosed  under 
§  1026.19(e)(l)(i).  Although 
§  1026.19(e)(3)(ii)  and  (iii)  provide 
exceptions  to  the  general  rule,  the 
charges  that  remain  subject  to 
§  1026.19(e)(3)(i)  include,  but  are  not 
limited  to,  the  following; 

1.  Fees  paid  to  the  creditor. 

ii.  Fees  paid  to  a  mortgage  broker. 

iii.  Fees  paid  to  an  affiliate  of  the 
creditor  or  a  mortgage  broker. 

iv.  Fees  paid  to  an  unaffiliated  third 
party  if  the  creditor  did  not  permit  the 
consumer  to  shop  for  a  third  party 
service  provider  for  a  settlement  service. 

V.  Transfer  taxes. 

2.  Charges  “paid  by  or  imposed  on  the 
consumer.”  For  purposes  of 

§  1026.19(e),  a  charge  “paid  by  or 
imposed  on  the  consumer”  refers  to  the 
final  amount  for  the  charge  paid  by  or 
imposed  on  the  consumer  at 
consummation  or  settlement,  whichever 
is  later.  “Consummation”  is  defined  in 
§  1026.2(a){13).  “Settlement”  is  defined 
in  Regulation  X,  12  CFR  1024.2(b).  For 
example,  at  consummation,  the 
consumer  pays  the  creditor  $100  for 
recording  fees.  Settlement  of  the 
transaction  concludes  five  days  after 
consummation,  and  the  actual  recording 
fees  are  $70.  The  creditor  refunds  the 
consumer  $30  immediately  after 
recording.  The  recording  fee  paid  by  the 
consumer  is  $70. 

3.  Fees  “paid  to”  a  person.  For 
purposes  of  §  1026.19(e),  a  fee  is  not 
considered  “paid  to”  a  person  if  the 
person  does  not  retain  the  fee.  For 
example,  if  a  consumer  pays  the  creditor 
transfer  taxes  and  recording  fees  at  the 
real  estate  closing  and  the  creditor 
subsequently  uses  those  fuhdy  to  pay 
the  county  that  iiiiposed  these'- charges, 
then  the  transfer  taxes  and  recording 
fees  are  not  “paid  to”  the  creditor  for 
purposes  of  §  1026.19(e).  Similarly,  if  a 
consumer  pays  the  creditor  an  appraisal 
fee  in  advance  of  the  real  estate  closing 
and  the  creditor  subsequently  uses  those 
funds  to  pay  another  party  for  an 
appraisal,  then  the  appraisal  fee  is  not 
“paid  to”  the  creditor  for  the  purposes 
of  §  1026.19(e).  A  fee  is  also  not 
considered  “paid  to”  a  person,  for 
purposes  of  §  1026.19(e),  if  the  person 
retains  the  fee  as  reimbursement  for  an 
amount  it  has  already  paid  to  another 
party.  If  a  creditor  pays  for  an  appraisal 
in  advance  of  the  real  estate  closing  and 
the  consumer  pays  the  creditor  an 
appraisal  fee  at  the  real  estate  closing, 
then  the  fee  is  not  “paid  to”  the  creditor 
for  the  purposes  of  §  1026.19(e),  even 
though  the  creditor  retains  the  fee, 
because  the  payment  is  a  reimbursement 
for  an  amount  already  paid. 


4.  Transfer  taxes  and  recording  fees. 
See  comments  37(g)(l)-l,  -2,  and  -3  for 
a  discussion  of  the  difference  between 
transfer  taxes  and  recording  fees. 

5.  Lender  credits.  The  disclosure  of 
“lender  credits,”  as  identified  in 

§  1026.37(g)(6)(ii),  is  required  by 
§  1026.19(e)(l)(i).  “Lender  credits,”  as- 
identified  in  §  1026.37(g)(6)(ii), 
represents  the  sum  of  non-specific 
lender  credits  and  specific  lender 
credits.  Non-specific  lender  credits  are 
generalized  payments  from  the  creditor 
to  the  consumer  that  do  not  pay  for  a 
particular  fee  on  the  disclosures 
provided  pursuant  to  §  1026.19(e)(1). 
Specific  lender  credits  are  specific 
payments,  such  as  a  credit,  rebate,  or 
reimbursement,  from  a  creditor  to  the 
consumer  to  pay  for  a  specific  fee.  Non¬ 
specific  lender  credits  and  specific 
leiider  credits  are  negative  charges  to 
the  consumer.  The  actual  total  amount 
of  lender  credits,  whether  specific  or 
non-specific,  provided  by  the  creditor 
that  is  less  than  the  estimated  “lender 
credits”  identified  in  §  1026.37(g)(6)(ii) 

.  and  disclosed  pursuant  to  §  1026.19(e) 
is  an  increased  charge  to  the  consumer 
for  purposes  of  determining  good  faith 
under  §  1026.19(e)(3)(i).  For  example,  if 
the  creditor  discloses  a  $750  estimate 
for  “lender  credits”  pursuant  to 
§  1026.19(e),  but  only  $500  of  lender 
credits  is  actually  provided  to  the 
consumer,  the  creditor  has  not  complied 
with  §  1026.19(e)(3)(i)  because  the 
actual  amount  of  lender  credits 
provided  is  less  than  the  estimated 
“lender  credits”  disclosed  pursuant  to 
§  1026.19(e),  and  is  therefore,  an 
increased  charge  to  the  consuhier  for 
purposes  of  determining  good  faith 
under  §  1026.19(e)(3)(i).  However,  if  the 
creditor  discloses  a  $750  estimate  for 
“lender  credits”  identified  i* 

§  1026.37(g)(B)(ii)  to  cover’thehpst  of  a 
$750  appraisal  fee,  and  the  appraisal  fee 
subsequently  increases  by  $150,  and  the 
creditor  increases  the  amount  of  the 
lender  credit  by  $150  to  pay  for  the 
increase,  the  credit  is  not  being  revised 
in  a  way  that  violates  the  requirements 
of  §  1026.19(e)(3)(i)  because,  although 
the  credit  increased  from  the  amount 
disclosed,  the  amount  paid  by  the 
consumer  did  not.  However,  if  the 
creditor  discloses  a  $750  estimate  for 
“lender  credits”  to  cover  the  cost  of  a 
$750  appraisal  fee,  but  subsequently 
reduces  the  credit  by  $50  because  the 
appraisal  fee  decreased  by  $50,  then  the 
requirements  of  §  1026.19(e)(3)(i)  have 
been  violated  because,  although  the 
amount  of  the  appraisal  fee  decreased, 
the  amount  of  the  lender  credit 
decreased.  See  also 
§  1026.19(e)(3)(iv)(D)  and  comment 


19(e)(3)(iv)(D)-l  for  a  discussion  of 
lender  credits  in  the  context  of  interest 
rate  dependent  charges. 

6.  Good  faith  analysis  for  lender 
credits.  For  purposes  of  conducting  the 
good  faith  analysis  required  under 

§  1026.19(e)(3)(i)  for  lender  credits,  the 
total  amount  of  lender  credits,  whether 
specific  or  non-specific,  actually 
provided  to  the  consumer  is  compared 
to  the.  amount  of  the  “lender  credits” 
identified  in  §  1026.37(g)(6)(ii).  The 
total  amount  of  lender  credits  actually 
provided  to  the  consumer  is  determined 
,by  aggregating  the  amount  of  the 
“lender  credits”  identified  in 
§  1026.38(h)(3)  with  the  amounts  paid 
by  the  creditor  that  are  attributable  to  a 
specific  loan  cost  or  other  cost, 
disclosed  pursuant  to  §  1026.38(f)  and 
(g)- 

7.  Use  of  unrounded  numbers. 

Sections  1026.37(o)(4)  and  1026.38(t)(4) 
require  that  the  dollar  amounts  of 
certain  charges  disclosed  on  the  Loan 
Estimate  and  Closing  Disclosure, 
respectively,  to  be  rounded  to  the 
nearest  whole  dollar.  However,  to 
conduct  the  good  faith  analysis  required 
under  §  1026.19(e)(3)(i)  and  (ii),  the 
creditor  should  use  unrounded  liumbers 
to  compare  the  actual  charge  paid  by  or 
imposed  on  the  consumer  for  a 
settlement  service  with  the  estimated 
cost  of  the  service. 

19(e)(3)(ii)  Limited  increases 
permitted  for  certain  charges. 

1.  Requirements.  Section 
1026.19(e)(3)(ii)  provides  that  certain 
estimated  charges  are  in  good  faith  if  the 
sum  of  all  such  charges  paid  by  or 
imposed  on,|t^^  consumer  does  not 
exceed  the  sum  of  all  such  charges 
disclosed  pursuant  to  §  1026.19(e)  by 
more  than  10  percent.  Section 
1026.19(e)(3)(ii)  permits  this  limited 
increase  for 'only  the  following  items: 

1.  Fees  paid  to  an  unaffiliated  third 
party  if  the  creditor  permitted  the 
consumer  to  select  a  settlement  service 
provider  that  is  not  on  the  list  provided 
pursuant  to  §  1026.19(e)(l)(vi)  and 
discloses  that  the  consumer  may  do  so 
on  that  list. 

ii.  Recording  fees. 

2.  Aggregate  increase  limited  to  ten 
percent.  Pursuant  to  §  1026.19(e)(3)(ii), 
whether  an  individual  estimated  charge 
subject  to  §  1026.19(e)(3)(ii)  is  in  good 
faitb  depends  on  whether  the  sum  of  all 
charges  subject  to  §  1026.19(e)(3)(ii) 
increases  by  more  than  10  percent,  even 
if  a  particular  charge  does  not  increase 
by  more  than  10  percent.  For  example, 
if,  in  the  disclosures  provided  pursuant 
to  §  1026.19(e)(l)(i),  the  creditor 
includes  a  $300  estimated  fee  for  a 
settlement  agent,  the  settlement  agent 
fee  is  included  in  the  category  of 
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charges  subject  to  §  1026.19(e)(3)(ii), 
and  the  sum  of  all  charges  subject  to 
§  1026.19(e)(3)(ii)  (including  the 
settlement  agent  fee)  equals  $1,000  then 
the  creditor  does  not  violate 
§  1026.19(e)(3)(ii)  if  the  actual 
settlement  agent  fee  exceeds  10  percent 
(j.e.,  exceeds  $330),  provided  that  the 
sum  of  all  such  charges  does  not  exceed 
10  percent  (i.e.,  $1,100).  Section 
1026.19(e)(3)(ii)  also  provides  flexibility 
in  disclosing  individual  fees  by  focusjng 
on  aggregate  amounts.  For  example, 
assume  that,  in  the  disclosures  provided 
pursuant  to  §  1026.19(e){l){i),  the  sum  of 
all  estimated  charges  subject  to 
§  1026.19(e)(3)(ii)  equals  $1,000.  If  the 
creditor  does  not  include  an  estimated 
charge  for  a  notary  fee  but  a  $10  notary 
fee  is  charged  to  the  consumer,  and  the 
notary  fee  is  subject  to 
§  1026.19(e)(3)(ii),  then  the  creditor  does 
not  violate  §  1026.19(e)(l)(i)  if  the  sum 
of  all  amounts  charged  to  the  consumer 
subject  to  §  1026.19{e)(3)(ii)  does  not 
exceed  $1,100,  even  though  an 
individual  notary  fee  was  not  included 
in  the  estimated  disclosures  provided 
pursuant  to  §  1026.19(e)(l)(i). 

3.  Services  for  which  the  consumer 
may,  but  does  not,' select  a  settlement 
service  provider.  Good  faith  is 
determined  pursuant  to 
§  1026.19(e)(3)(ii),  instead  of 
§  1026.19(e)(3)(i),  if  the  creditor  permits 
the  consumer  to  shop  for  a  settlement 
service  provider,  consistent  with 
§  1026.19(e)(l)(vi)(A).  Section 
1026.19(e)(3)(ii)  provides  that  if  the 
creditor  requires  a  service  in  connection 
with  the  mortgage  loan  trajisaclion,  and 
permits  the  consumer  to  shop  for  that 
service  consistent  with  i 
§  1026.19(el(l){vi),  but  the  consumer 
either  does  not  select  a  settlement 
service  provider  or  chooses  a  settlement 
service  provider  identified  by  the 
creditor  on  the  list,  then  good  faith  is 
determined  pursuant  to 
§  1026.19(e)(3){ii),  instead  of 
§  1026.19(e)(3)(i).  For  example,  if,  in  the 
disclosures  provided  pursuant  to 
§§  1026.19{e)(l)(i)  and  1026.37(f)(3),  a 
creditor  discloses  an  estimated  fee  for 
an  unaffiliated  settlement  agent  and 
permits  the  consumer  to  shop  for  that 
service,  but  the  consumer  either  does 
not  choose  a  provider,  or  chooses  a 
provider  identified  by  the  creditor  on 
the  written  list  provided  pursuant  to 
§  1026.19(e)(l)(vO(C),  then  the  estimated 
settlement  agent  fee  is  included  vnth  the 
fees  that  may,  in  aggregate,  increase  by 
no  more  than  10  percent  for  the 
purposes  of  §  1026.19(e)(3)(ii).  If, 
however,  the  consumer  chooses  a 
provider  that  is  not  on  the  vvTitten  list, 


then  good  faith  is  determined  according 
to  §  1026.19(e)(3)(iii). 

4.  Recording  fees.  Section 
1026.19(e)(3)(ii)  provides  that  an 
estimate  of  a  charge  for  a  third-party 
service  or  recording  fees  is  in  good  faith 
if  the  conditions  specified  in 

§  ^026.19(e)(3)(ii)(A),  (B),  and  (C)  are 
satisfied.  Recording  fees  are  not  charges 
for  third-party  services  because 
recording  fees  are  paid  to  the  applicable 
government  entity  where  the  documents 
related  to  the  mortgage  transaction  are 
recorded,  and  thus,  the  condition 
specified  in  §  1026.19(e)(3)(ii)(B)  that 
the  charge  for  third-party  service  not  be 
paid  to  an  affiliate  of  the  creditor  is 
inapplicable  for  recording  fees.  The 
condition  specified  in 
§  1026.19(e)(3)(ii)(C),  that  the  creditor 
permits  the  consumer  to  shop  for  the 
third-party  service,  is  similarly 
inapplicable.  Therefore,  estimates  of 
recording  fees  need  only  satisfy  the 
condition  specified  in 
§  1026.19(e)(3)(ii)(A)  to  meet  the 
requirements  of  §  1026.19(e)(3)(ii). 

5.  Calculating  the  aggregate  amount 
of  estimated  charges.  In  calculating  the 
aggregate  amount  of  estimated  charges 
for  purposes  of  conducting  the  good 
faith  analysis  pursuant  to 

§  1026.19(e)(3)(ii),  the  aggregate  amount 
of  estimated  charges  must  reflect 
charges  for  services  that  are  actually 
performed.  For  example,  assume  that 
the  creditor  included  a  $100  estimated 
fee  for  a  pest  inspection  in  the 
disclosures  provided  pursuant  to 
§  1026.19(e)(l)(i),  and  the  fee  is  „ 

included  in  the  category  of  charges 
subject  to  §'1026.19(e)(3)(ii),  but  a  pest 
inspection  was  not  obtained  in 
connection  with  the  transaction,  then 
for  purposes  of  the  good  faith  analysis 
required  under  §  1026. 19(eK3)(ii),  the 
sum  of  all  charges  subject  ttt 
§  1026.19(e)(3)(iiTpaid  by  or  imposed  on 
the  consumer  is  compared  to  the  sum  of 
all  such  charges  disclosed  pursuant  to 
§  1026.19(e),  minus  the  $100  estimated 
pest  inspection  fee. 

19(e)t3)(iii)  Variations  permitted  for 
certain  charges. 

1.  Good  faith  requirement  for  prepaid 
interest,  property  insurance  premiums, 
and  escrowed  amounts.  Estimates  of 
prepaid  interest,  property  insurance 
premiums,  and  amounts  placed  into  an 
escrow,  impound,  reserve  or  similar 
account  must  be  consistent  with  the  best 
information  reasonably  available  to  the 
creditor  at  the  time  the  disclosures  are 
provided.  Differences  between  the 
amounts  of  such  charges  disclosed 
under  §  1026.19(e)(l)(i)  and  the  amounts 
of  such  charges  paid  by  or  imposed  on 
the  consumer  do  not  constitute  a  lack  of 
good  faith,  so  long  as  the  original 


estimated  charge,  or  lack  of  an  estimated 
charge  for  a  particular  service,  was 
based  on  the  best  information 
reasonably  available  to  the  creditor  at 
the  time  the  disclosure  was  provided. 
This  means  that  the  estimate  disclosed 
under  §  1026.19(e)(l)(i)  was  obtained  by 
the  creditor  through  due  diligence, 
acting  in  good  faith.  See  comments 
17(c)(2)(i)-l  and  19(e)(l)(i)-l.  For 
example,  if  the  creditor  requires 
homeowner’s  insurance  but  fails  to 
include  a  homeowner’s  insurance 
premium  on  the  estimates  provided 
pursuant  to  §  1026.19(e)(l)(i),  then  the 
creditor’s  failure  to  disclose  does  not 
comply  with  §  1026.19(e)(3)(iii). 
However,  if  the  creditor  does  not  require 
flood  insurance  and  the  subject  property 
is  located  in  an  area  where  floods 
frequently  occur,  but  not  specifically 
located  in  a  zone  where  flood  insurance 
is  required,  failure  to  include  flood 
insurance  on  the  original  estimates 
provided  pursuant  to  §  1026.19(e)(l)(i) 
does  not  constitute  a  lack  of  good  faith 
under  §  1026.19(e)(3)(iii).  Or,  if  the 
,  creditor  knows  that  the  loan  must  close 
on  the  15th  of  the  month  but  estimates 
prepaid  interest  to  be  paid  from  the  30th 
of  that  month,  then  the  under-disclosure 
does  not  comply  with 
§  1026.19(e)(3)(iii).  If,  however,  the 
creditor  estimates  consistent  with  the 
best  information  reasonably  available 
that  the  loan  will  close  on  the  30th  of 
the  month  and  bases  the  estimate  of 
prepaid  interest  accordingly,  but  the 
loan  actually  closed  on  the  1st  of  the 
next  month  instj^^,  the  creditor 
complies  with|§  ip26.:^9(e)(3)(iii). 

2.  Good  faith  fequin^ment  for  required 
services  chospn  by  theponsumer.  If  a 
service  isirqquired  by  thje  creditor,  the 
creditor  permits  the  consumer  to  shop 
for  that  service  consistent  with,  a 
§  1026.19(e)(lj(vi)(A),  the  creditor 
provides  the  list  required  by 
§  1026.19(e)(l)(vi)(C),  and  the  consumer 
chooses  a  service  provider  that  is  not  on 
that  list  to  perform  that  service,  then  the 
actual  amounts  of  such  fees  need  not  be 
compared  to  the  original  estimates  for 
such  fees  to  perform  the  good  faith 
analysis  required  by  §  1026.19(e)(3)(i)  or 
(ii).  Differences  between  the  amounts  of 
such  charges  disclosed  pursuant  to 
§  1026.19(e)(l)(i)  and  the  amounts  of 
such  charges  paid  by  or  imposed  on  the 
consumer  do  not  constitute  a  lack  of 
good  faith,  so  long  as  the  original 
estimated  charge,  or  lack  of  an  estimated 
charge  for  a  particular  service,  was 
based  on  the  best  information 
reasonably  available  to  the  creditor  at 
the  time  the  disclosure  was  provided. 
For  example,  if  the  consumer  informs 
the  creditor  that  the  consumer  will  ' 
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choose  a  settlement  agent  not  identified 
by  the  creditor  on  the  written  list 
provided  pursuant  to 
§  1026.19(e)(l)(vi)(C),  and  the  creditor 
subsequently  discloses  an  unreasonably 
low  estimated  settlement  agent  fee,  tjien 
the  under-disclosure  does  not  comply 
with  §  1026.19(e)(3)(iii).  If  the  creditor 
permits  the  consumer  to  shop  consistent 
with  §  1026.19(e)(l){vi)(A)  but  fails  to 
provide  the  list  required  by 
§  1026.19(e)(l)(vi)(C),  good  faith  is 
determined  pursuant  to 
§  1026.19(e)(3)(ii)  instead  of 
§  1026.19{e)(3)(iii)  regardless  of  the 
provider  selected  by  the  consumer, 
unless  the  provider  is  an  affiliate  of  the 
creditor  in  which  case  good  faith  is 
determined  pursuant  to 
§1026.19(e)(3Ki). 

3.  Good  faith  requirement  for  non- 
required  services  chosen  by  the 
consumer.  Differences  between  the 
amounts  of  estimated  charges  for 
services  not  required  by  the  creditor 
disclosed  pursuant  to  §  1026.19(e)(l)(i) 
and  the  amounts  of  such  charges  paid 
by  or  imposed  on  the  consumer  do  not 
constitute  a  lack  of  good  faith,  so  long 
as  the  original  estimated  charge,  or  lack 
of  an  estimated  charge  for  a  particular 
service,  was  based  on  the  best 
information  reasonably  available  to  the 
creditor  at  the  time  the  disclosure  was 
provided.  For  example,  if  the  consumer 
informs  the  creditor  that  the  consumer 
will  obtain  a  type  of  inspection  not 
required  by  the  creditor,  the  creditor 
must  include  the  charge  for  that  item  in 
the  disclosures  provided  pursuant  to 
§  1026.19(e)(l)(i),  but  the  actual  amount 
of  the  inspection  fee  need  not  be 
compared  to  the  original  estimate  for  the 
inspection  fee  to  perform  the  good  faith 
analysis  required  by  §  1026.19(e)(3)(iii). 
The  original  estimated  charge,  or  lack  of 
an  estimated  charge  for  a  particular 
service,  complies  with 
§  1026.19(eK3)(iii)  if  it  is  made  based  on 
the  best  information  reasonably 
available  to  the  creditor  at  the  time  that 
the  estimate  was  provided.  But,  for 
example,  if  the  subject  property  is 
located  in  a  jurisdiction  where 
consumers  are  customarily  represented 
at  closing  by  their  own  attorney,  even 
though  it  is  not  a  requirement,  and  the 
creditor  fails  to  include  a  fee  for  the 
consumer’s  attorney,  or  includes  an 
unreasonably  low  estimate  for  such  fee, 
on  the  original  estimates  provided 
pursuant  to  §  1026.19(e)(l)(i),  then  the 
creditor’s  failure  to  disclose,  or  under¬ 
estimation,  does  not  comply  with 
§1026.19(e)(3)(iii). 

19(e)(3)(iv)  Revised  estimates. 

1.  Requirement.  Pursuant  to 
§  1026.19(e)(3)(i)  and  (ii),  good  faith  is 
determined  by  calculating  the  difference 


between  the  estimated  charges 
originally  provided  pursuant  to 
§  1026.19(eKl)(i)  and  the  actual  charges 
paid  by  or  imposed  on  the  consumer. 
Section  1026.19(e)(3)(iv)  provides  the 
exception  to  this  rule.  Pursuant  to 
§  1026.19(e)(3Kiv),  for  purposes  of 
determining  good  faith  under 
§  1026.19(e){3Ki)  and  (ii),  the  creditor 
may  use  a  revised  estimate  of  a  charge 
instead  of  the  amount  originally 
disclosed  under  §  1026.19{e)(l)(i)  if  the 
revision  is  due  to  one  of  the  reasons  set 
forth  in  §  1026.19(e)(3)(iv)(A)  through 
(F). 

2.  Actual  increase.  The  revised 
disclosures  may  reflect  increased 
chcirges  only  to  the  extent  that  the 
reason  for  revision,  as  identified  in 
§  1026.19(e)(3)(iv)(A)  through  (F), 
actually  increased  the  particular  charge. 
For  example,  if  a  consumer  requests  a  * 
rate  lock  extension,  then  the  revised 
disclosures  may  reflect  a  new  rate  lock 
extension  fee,  but  the  fee  may  be  no 
more  than  the  rate  lock  extension  fee 
charged  by  the  creditor  in  its  usual 
course  of  business,  and  other  charges 
unrelated  to  the  rate  lock  extension  may 
not  change. 

3.  Documentation  requirement.  In 
order  to  comply  with  §  1026.25, 
creditors  must  retain  records 
demonstrating  compliance  with  the 
requirements'of  §  1026.19(e).  For 
example,  if  revised  disclosures  are 
provided  because  of  a  changed 
circumstance  under 

§  1026.19(e)(3)(iv)(A)  affecting 
settlement  costs,  the  creditor  must  be 
able  to  show  compliance  with 
§  1026.19(e)  by  documenting  the  i 
original  estimate  of  the  cost  at  issue, 
explaining  the  reason  for  revision  and 
how  it  affected  settlement  costs, 
showing  that  the  corrected  disclosure 
increased  the  estimate  only  to  the  extent 
that  the  reason  for  revision  actually 
increased  the  cost,  and  showing  that  the 
timing  requirements  of  §  1026.19(e)(4) 
were  satisfied.  However,  the 
documentation  requirement  does  not 
require  separate  corrected  disclosures 
for  each  change.  A  creditor  may  provide 
corrected  disclosures  reflecting  multiple 
changed  circumstances,  provided  that 
the  creditor’s  documentation 
demonstrates  that  each  correction 
complies  with  the  requirements  of 
§  1026.19(e). 

19(e)(3)(iv)(A)  Changed  circumstance 
affecting  settlement  charges. 

1.  Requirement.  For  the  purpose  of 
determining  good  faith  under 
§  1026.19(e)(3)(i)  and  (ii),  revised 
charges  are  compared  to  actual  charges 
if  the  revision  was  caused  by  a  changed 
circumstance.  See  also  comment 
19(e)(3)(iv)(A)-2  regarding  the 


definition  of  a  changed  circumstance. 

The  following  examples  illustrate  the 
application  of  this  provision: 

i.  Charges  subject  to  the  zero  percent 
tolerance  category.  Assume  a  creditor 
provides  a  $200  estimated  appraisal  fee 
pursuant  to  §  1026.19(e)(l)(i),  which 
will  be  paid  to  an  affiliated  appraiser 
and  therefore  may  not  increase  for 
purposes  of  determining  good  faith 
under  §  1026.19(e)(3)(i),  except  as 
provided  in  §  1026.19(e)(3)(iv).  The 
estimate  was  based  on  information 
provided  by  the  consumer  at 
application,  which  included 
information  indicating  that  the  subject 
property  was  a  single-family  dwelling. 
Upon  arrival  at  the  subject  property,  the 
appraiser  discovers  that  the  property  is 
actually  a  single-family  dwelling  located 
on  a  farm.  A  different  schedule  of 
appraisal  fees  applies  to  residences 
located  on  farms.  A  changed 
circumstance  has  occurred  (i.e., 
information  provided  by  the  consumer 
is  found  to  be  inaccurate  after  the 
disclosures  required  under 
§  1026.19(e)(l)(i)  vyere  provided),  which 
caused  an  increase  in  the  cost  of  the 
appraisal.  Therefore,  if  the  creditor 
issues  revised  disclosures  with  the 
corrected  appraisal  fee,  the  actual 
appraisal  fee  of  $400  paid  at  the  real 
estate  closing  by  the  consumer  will  be 
compared  to  the  revised  appraisal  fee  of 
$400  to  determine  if  the  actual  fee  has 
increased  above  the  estimated  fee. 
However,  if  the  creditor  failed  to 
provide  revised  disclosures,  then  the 
actual  appraisal  fee  of  $400  must  be 
compared  to  the  originally  disclosed 
estimated  appraisal  fee  of  $200. 

ii.  Charges  subject  to  the  ten  percent 
tolerance  category.  Assume  a  creditor 
provides  a  $400  estimate  of  title  fees, 
which  are  included  in  the  category  of 
fees  which  may  not  increase  by  more 
than  10  percent  for  the  purposes  of 
determining  good  faith  under 
§  1026.19(eK3)(ii),  except  as  provided  in 
§  1026.19(e)(3)(iv).  An  unreleased  lien  is 
discovered  and  the  title  company  must 
perform  additional  work  to  release  the 
lien.  However,  the  additional  costs 
amount  to  only  a  five.percent  increase 
over  the  sum  of  all  fees  included  in  the 
category  of  fees  which  may  not  increase 
by  more  than  10  percent.  A  changed 
circumstance  has  occurred  (i.e.,  new 
information),  but,  the  sum  of  all  costs 
subject  to  the  10  percent  tolerance 
category  has  not  increased  by  more  than 
10  percent.  Section  1026.19(e)(3)(iv) 
does  not  prohibit  the  creditor  from 
issuing  revised  disclosures,  but  if  the 
creditor  issues  revised  disclosures  in 
this  scenario,  when  the  disclosures 
required  by  §  1026.19(f)(l)(i)  are 
delivered,  the  actual  title  fees  of  $500 
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may  not  be  compared  to  the  revised  title 
fees  of  $500;  they  must  be  compared  to 
the  originally  estimated  title  fees  of 
$400  because  the  changed  circumstance 
did  not  cause  the  sum  of  all  costs 
subject  to  the  10  percent  tolerance 
category  to  increase  by  more  than  10 
percent. 

2.  Changed  circumstance.  A  changed 
circumstance  may  be  an  extraordinary 
event  beyond  the  control  of  any 
interested  party.  For  example,  a  war  or 
a  natural  disaster  would  be  an 
extraordinary  event  beyond  the  control 
of  an  interested  party.  A  changed 
circumstance  may  also  be  an 
unexpected  event  specific  to  the 
consumer  or  the  transaction.  For 
example,  if  the  creditor  provided  an 
estimate  of  title  insurance  on  the 
disclosures  required  under 
§  1026.19(e)(l)(i),  but  the  title  insurer 
goes  out  of  business  during 
underwriting,  then  this  unexpected 
event  specific  to  the  transaction  is  a 
changed  circumstance.  A  changed 
circumstance  may  also  be  information 
specific  to  the  consumer  or  transaction 
that  the  creditor  relied  upon  when 
providing  the  disclosures  required 
under  §  1026.19(e){l)(i)  and  that  was 
inaccurate  or  changed  after  the 
disclosures  were  provided.  For  example, 
if  the  creditor  relied  on  the  consumer’s 
income  when  providing  the  disclosures 
required  under  §  1026.19(e){l){i),  and 
the  consumer  represented  to  the  creditor 
that  the  consumer  had  an  annual 
income  of  $90,000,  but  underwriting 
determines  that  the  consumer’s  annual 
income  is  only  $80,000,  then  this 
inaccuracy  in  information  relied  upon  is 
a  changed  circumstance.  Or,  assume  two 
co-applicants  applied  for  a  mortgage 
loan.  One  applicant’s  income  was 
$30,000,  while  the  other  applicant’s 
income  was  $50,000.  If  the  creditor 
relied  on  the  combined  income  of 
$80,000  when  providing  the  disclosures 
required  under  §  1026.19(e)(l){i),  but  the 
applicant  earning  $30,000  becomes 
unemployed  during  underwriting, 
thereby  reducing  the  combined  income 
to  $50,000,  then  th\s  change  in 
information  relied  upon  is  a  changed 
circumstance.  A  changed  circumstance 
may  also  be  the  discovery  of  new 
information  specific  to  the  consumer  or 
transaction  that  the  creditor  did  not  rely 
on  when  providing  the  original 
disclosures  required  under 
§  1026.19(e)(l){i).  For  example,  if  the 
creditor  relied  upon  the  value  of  the 
property  in  providing  the  disclosures  ’ 
required  under  §  1026.19(e)(l){i),  but 
during  underwriting  a  neighbor  of  the 
seller,  upon  learning  of  the  impending 
sale  of  the  property,  files  a  claim 


contesting  the  boundary  of  the  property 
to  be  sold,  then  this  new  information 
specific  to  the  transaction  is  a  changed 
circumstance. 

3.  Six  pieces  of  information  presumed 
collected,  but  not  required.  Section, 
1026.19{e)(l)(iii)  requires  creditors  to 
deliver  the  disclosures  not  later  than  the 
third  business  day  after  the  creditor 
receives  the  consumer’s  application, 
which  consists  of  the  six  pieces  of 
information  identified  in 
§  1026.2(aK3)(ii).  A  creditor  is  not 
required  to  collect  the  consumer’s  name, 
monthly  income,  social  security  number 
to  obtain  a  credit  report,  the  property 
address,  an  estimate  of  the  value  of  the 
property,  or  the  mortgage  loan  amount 
sought.  However,  for  purposes  of 
determining  whether  an  estimate  is 
rovided  in  good  faith  under 
1026.19(e){l)(i),  a  creditor  is  presumed 
to  have  collected  these  six  pieces  of 
information.  For  example,  if  a  creditor 
provides  the  disclosures  required  by 
§  1026.19(e)(lKi)  prior  to  receiving  the 
property  address  from  the  consumer,  the 
creditor  cannot  subsequently  claim  that 
the  receipt  of  the  property  address  is  a 
changed  circumstance  pursuant  to 
§  1026.19(e)(3)(iv)(A)  or  (B). 

19(e)(3)(iv)(B)  Changed  circumstance 
affecting  eligibility. 

1.  Requftement.  If  changed 
circumstances  cause  a  change  in  the 
consumer’s  eligibility  for  specific  loan 
terms  disclosed  pursuant  to 
§  1026.19(e)(l)(i)  and  revised 
disclosures  are  provided  because  the 
change  in  eligibility  resulted  in 
increased  cost  for  a  settlement  service 
beyond  the  applicable  tolerance 
threshold,  the  charge  paid  by  or 
imposed*on  the  consumer  for  the 
settlement  service  for  which  cost 
increased  due  to  the  change  in 
eligibility  is  compared  to  the  revised 
estimated  cost  for  the  settlement  service 
to  determine  if  the  actual  fee  has 
increased  above  the  estimated  fee.  For 
example,  assume  that,  prior  to  providing 
the  disclosures  required  by 
§  1026.19(e)(l)(i),  the  creditor  believed 
that  the  consumer  was  eligible  for  a  loan 
program  that  did  not  require  an 
appraisal.  The  creditor  then  provides 
the  estimated  disclosures  required  by 
§  1026.19(e)(l)(i),  which  do  not  include 
an  estimated  charge  for  an  appraisal. 
During  underwriting  it  is  discovered 
that  the  consumer  was  delinquent  on 
mortgage  loan  payments  in  the  past, 
making  the  consumer  ineligible  for  the 
loan  program  originally  identified  on 
the  estimated  disclosures,  but  the 
consumer  remains  eligible  for  a  different 
program  that  requires'an  appraisal.  If 
the  creditor  provides  revised  disclosures 
reflecting  the  new  program  and 


including  the  appraisal  fee,  then  the 
actual  appraisal  fee  will  be  compared  to 
the  appraisal  fee  included  in  the  revised 
disclosures  to  determine  if  the  actual  fee 
has  increased  above  the  estimated  fee. 
However,  if  the  revised  disclosures  also 
include  increased  estimates  for  title 
fees,  the  actual  title  fees  must  be 
compared  to  the  original  estimates 
assuming  that  the  increased  title  fees  do 
not  stem  Irom  the  change  in  eligibility 
or  any  other  change  warranting  a 
revised  disclosure.  See  also 
§  1026.19(e)(3)(iv)(A)  and  comment 
19(e)(3)(iv)(A)-2  regarding  the 
definition  of  changed  circumstances. 

19(e)(3)(iv)(C)  Revisions  requested  by 
the  consumer. 

1.  Requirement.  If  the  consumer 
requests  revisions  to  the  transaction  that 
affect  items  disclosed  pursuant  to 
§  1026.19(e)(l)(i),  and  the  creditor 
provides  revised  disclosures  reflecting 
the  consumer’s  requested  changes,  the 
final  disclosures  are  compared  to  the 
revised  disclosures  to  determine 
whether  the  actual  fee  has  increased 
above  the  estimated  fee.  For  example, 
assume  that  the  consumer  decides  to 
grant  a  power  of  attorney  authorizing  a 
family  member  to  consummate  the 
transaction  on  the  consumer’s  behalf 
after  the  disclosures  required  under 
§  1026.19(eKl)(i)  are  provided.  If  the 
creditor  provides  revised  disclosures 
reflecting  the  fee  to  record  the  power  of 
attorney,  then  the  actual  charges  will  be 
compared  to  the  revised  charges  to 
determine  if  the  fees  have  increased. 

19(e)(3)[iv)(D)  Interest  rate  dependent 
charges. 

1.  Requirements.  If  the  interest  rate  is 
not  locked  when  the  disclosures 
required  by  §  1026.19{e)(l)(i)  are 
provided,  a  valid  reason  for  revision 
exists  when  the  interest  rate  is 
subsequently  locked.  On  the  date  the 
interest  rate  is  locked, 

§  1026.19(e)(3)(iv)(D)  requires  the 
creditor  to  provide  a  revised  version  of 
the  disclosures  required  under 
§  1026.19(e)(l)(i)  reflecting  the  revised 
interest  rate,  the  points  disclosed 
pursuant  to  §  1026.37(f)(1),  lender 
credits,  and  any  other  interest  rate 
dependent  charges  and  terms.  The 
following  examples  illustrate  this 
requirement: 

i.  Assume  a  creditor  sets  the  interest 
rate  by  executing  a  rate  lock  agreement 
with  the  consumer.  If  such  an  agreement 
exists  when  the  original  disclosures 
required  under  §  1026.19(e)(l)(i)  are 
provided,  then  the  actual  points  and 
lender  credits  are  compared  to  the 
estimated  points  disclosed  pursuant  to 
§  1026.37(f)(1)  and  lender  credits 
included  in  the  original  disclosures 
provided  under  §  1026.19(e)(l)(i)  for  the 
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purpose  of  determining  good  faith  is  not  considered  to  be  under  The  creditor  then  chooses  to  send  a 

pursuant  to  §  1026.19(e)(3)(i).  If  the  construction  and  the  transaction  would  different  appraiser  for  a  second  opinion, 

consumer  enters  into  a  rat^lock  not  be  a  construction  loan  to  build  a  but  the  second  appraiser  returns  a 

agreement  with  the  creditor  after  the  home  for  the  purposes  of  similar  report.  At  this  point,  the  creditor 

disclosures  required  under  §  1026.19(eK3)(iv)(F).  has  received  information  sufficient  to  ^ 

§  1026.19(e)(l)(i)  were  provided,  then  19(e)(4)  Provision  and  receipt  of  establish  that  a  reason  for  revision  has, 

§  1026.19(e){3)(iv)(D)  requires  the  revised  disclosures.  in  fact,  occurred,  and  must  provide 

creditor  to  provide,  on  the  date  that  the  19(e)(4)(i)  General  rule.  corrected  disclosures  within  three 

consumer  and  the  creditor  enters  into  a  Three-pusiness-day  requirement.  business  days  of  receiving  the  second 

rate  lock  agreement,  a  revised  version  of  Section  1026.19(e)(4)(i)  prdvides  that  appraisal  report.  In  this  example,  in 

the  disclosures  required  under  subject  to  the  requiremeiits  of  order  to  comply  with  §  1026.19(e)(3)(iv) 

§  1026.19{e)(l)(i)  reflecting  the  revised  §  1026.19(e)(4)(ii),  if  a  creditor  uses  a  and  §  1026.25,  the  creditor  must 

interest  rate,  the  points  disclosed  revised  estimate  pursuant  to  maintain  records  documenting  the 

pursuant  to  §  1026.37(f)(1),  lender  §  1026.19(e)(3)(iv)  for  the  purpose  of  creditor’s  doubts  regarding  the  validity 

credits,  and  any  other  interest  rate  determining  good  faith  under  of  the  appraisal  to  demonstrate  that  the 

dependent  charges  and  terms.  Provided  §  1026.19(e)(3)(i)  and  (ii),  the  creditor  reason  for  revision  did  not  occur  upon 

that  the  revised  version  of  the  shall  provide  a  revised  version  of  the  receipt  of  the  first  appraisal  report, 

disclosures  required  under  disclosures  required  under  2.  Relationship  to 

§  1026.19(e)(l)(i)  reflect  any  revised  §  1026.19(e)(l)(i)  reflecting  the  revised  §  1026.19(e)(3)(iv)(D).  If  the  reason  for 

points  disclosed  pursuant  to  estimate  within  three  business  days  of  the  revision  is  provided  under 

§  1026.37(f)(1)  and  lender  credits,  the  receiving  information  sufficient  to  §  1026.19(e)(3)(iv)(D),  notwithstanding 

actual  points  and  lender  credits  are  establish  that  one  of  the  reasons  for  the  three-business-day  rule  set  forth  in 

compared  to  the  revised  points  and  revision  provided  under  §  I026.19(e)(4)(i),  §  1026.19(e)(3)(iv)(D) 

lender  credits  for  the  purpose  of  §  1026.19(e)(3)(iv)(A)  through  (C),  (E)  requires  the  creditor  to  provide  a 

determining  good  faith  pursuant  to  occurred.  The  following  revised  version  of  the  disclosures 

§1026.19(e)(3)(i).  examples  illustrate  these  requirements:  required  under  §  1026.19(e)(l)(i)  on  the 

19(e)(3)(iv)(E)  Expiration.  i-  Assume  a  creditor  requires  a  pest  date  the  interest  rate  is  locked.  See 

1.  Requirements.  If  the  consumer  inspection.  The  unaffiliated  pest  comment  19(e)(3)(iv)(D)-l. 

indicates  an  intent  to  proceed  with  the  inspection  company  informs  the  19(e)(4)(ii)  Relationship  to  disclosures 

transaction  more  than  ten  business,  days  creditor  on  Monday  that  the  subject  required  Under  §  1026.19(f)(l)(i). 

after  the  disclosures  were  originally  property  contains  evidence  of  termite  1.  Revised  disclosures  may  not  be 

provided  pursuant  to  §  1026.19(e)(l)(iii),  damage,  requiring  a  further  inspection,  delivered  at  the  same  time  as  the 

for  the  purpose  of  determining  good  the  cost  of  which  will  cause  an  increase  Closing  Disclosure.  Section 

faith  under  §  1026.19(e)(3)(i)  and  (ii),  a  in  estimated  settlement  charges  subject  1026.19(e)(4)(ii)  prohibits  a  creditor 

creditor  may  use  a  revised  estimate  of  a  to  §  1026.19(e)(3)(ii)  by  more  than  10  from  providing  a  revised  vetsion  of  the 

charge  instead  of  the  amount  originally  percent.  The  creditor  must  provide  disclosures  required  under 

disclosed  under  §  1026.19(e)(l)(i).  revised  disclosures  by  Thursday  to  §  1026.19"(e)(l)(i)  on  or  after  the  date  on  . 

Section  1026.19(e)(3)(iv)(E)  requires  no  comply  with  §  1026.19(e)(4)(i).  which  the  creditor  provides  the 

justification  for  the  change  to  the  n.  Assume  a  creditor  receives  disclosures  required  under 

original  estimate  other  than  the  lapse  of  information  on  Monday  that,  because  of  §  I026.19(f)(l)(i).  Section 

ten  business  days.  For  example,  assume  ^  changed  circumstance  under  1026.19(e)(4)(ii)  also  requires  that  the 

a  creditor  includes  a  $500  underwriting  §  1026.19(e)(3)(iv)(A),  the  title  fees  will  consumer  must  receive  a  revised  version 
fee  on  the  disclosures  provided  '  increase  by  an  amount  totaling  six  of  the  disclosures  required  under 

pursuant  to  §  1026.19(e)(l)(i)  and  the  percent  of  the  originally  estimated  §  1026.19(e)(l)(i)  no  later  than  four 

creditor  delivers  those  disclosures  on  a  settlement  charges  subject  to  business  days  prior  to  consummation, 

Monday.  If  the  consumer  indicates  §  1026.19(e)(3)(ii).  The  creditor  had  and  provides  that  if  the  revised  version 

intent  to  proceed  11  business  days  later,  received  information  three  weeks  before  of  the  disclosures  are  not  provided  to 

the  creditor  may  provide  new  that,  because  of  a  changed  circumstance  the  consumer  in  person,  the  consumer 

disclosures  with  a  $700  underwriting  under  §  1026.19(e)(3)(iv)(A),  the  pest  is  considered  to  have  received  the 

fee.  In  this  example,  §  1026.19(e)  and  inspection  fees  increased  by  an  amount  revised  version  of  the  disclosures  three 

§  1026.25  require  the  creditor  to  totaling  five  percent  of  the  originally  business  days  after  the  creditor  delivers 

document  that  a  new  disclosure  was  estimated  settlement  charges  subject  to  or  places  in  the  rftail  the  revised  version 

provided  pursuant  to  §  1026.19(e)(3)(ii).  Thus,  on  Monday,  of  the  disclosures.  See  also  comments 

§  1026vl9(e)(3)(iv)(E),  but  do  not  require  the  creditor  has  received  sufficient  19(e)(l)(iv)-l  and  -2.  If,  however,  there 

the  creditor  to  document  a  reason  for  information  to  establish  a  valid  reason  are  less  than  four  business  days  between 

the  increase  in  the  underwriting  fee.  for  revision  and  must  provide  revised  the  time  the  revised  version  of  the 

19(e)(3)(iv)(F)  Delayed  settlement  date  dfsclosures  reflecting  the  11  percent  disclosures  is  required  to  be  provided 

on  a  construction  loan.  increase  by  Thursday  to  comply  with  pursuant  to  §  1026. 19(e)(4)(i)  and 

1.  flequj'rements.  A  loan  for  the  §  1026.19(e)(4)(i).  .  consummation,  creditors  comply  with 

purchase  of  a  home  that  has  yet  to  be  iii.  Assume  a  creditor  requires  an  the  requirements  of  §  1026.19(e)(4)  if  the 

constructed,  or  a  loan  to  purchase  a  appraisal.  The  creditor  receives  the  revised  disclosures  are  reflected  in  the 

home  under  construction  [i.e.,  appraisal  report,  which  indicates  that  disclosures  required  by 

construction  is  currently  underway),  is  the  value  of  the  home  is  significantly  §  1026.19(f)(l)(i).  See  below  for 

a  construction  loan  to  build  a  home  for  lower  than  expected.  However,  the  illustrative  examples: 

the  purposes  of  §  1026.19(e)(3)(iv)(F).  creditor  has  reason  to  doubt  the  validity  i.  If  the  creditor  is  scheduled  to  meet 

However,  if  a  use  and  occupancy  permit  of  the  appraisal  report.  A  reason  for  with  the  consumer  and  provide  the 

has  been  issued  for  the  home  prior  to  revision  has  not  been  established  .  disclosures  required  by  §  1026.19(f)[l)(i) 

the  issuance  of  the  disclosures  required  because  the  creditor  reasonably  believes  on  Wednesday,  and  the  APR  becomes 

under  §  1026.19(e)(l)(i),  then  the  home  that  the  appraisal  report  is  incorrect.  inaccurate  on  Tuesday,  the  creditor 


80322  •  Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


complies  with  the  requirements  of 
§  1026.19(e)(4)  by  providing  the 
disclosures  required  under 
§  1026.19(f)(l)(i)  reflecting  the  revised 
APR  on  Wednesday.  However,  the 
creditor  does  not  comply  with  the 
requirements  of  §  1026.19(e)(4)  if  it 
provided  both  a  revised  version  of  the 
disclosures  required  under 
§  i026.19(e)(l)(i)  reflecting  the  revised 
APR  on  Wednesday,  and  also  provides 
the  disclosures  required  under 
§  1026.19(f)(l)(i)  on  Wednesday. 

ii.  If  the  creditor  is  scheduled  to  email 
the  disclosures  required  under 
§  1026.19(f)(l)(i)  to  the  consumer  on 
Wednesday,  and  the  consumer  requests 
a  change  to  the  loan  that  would  result 
in  revised  disclosures  pursuant  to 
§  1026.19(e)(3)(iv)(C)  on  Tuesday,  the 
creditor  complies  with  the  requirements 
of  §  1026.19(e)(4)  by  providing  the 
disclosures  required  under 
§  1026.19(f)(l)(i)  reflecting  the 
consumer-requested  changes  on 
Wednesday.  However,  the  creditor  does 
not  comply  if  it  provides  both  the 
revised  version  of  the  disclosures 
required  under  §  1026.19(e)(l)(i) 
reflecting  consumer  requested  changes, 
and  also  the  disclosures  required  under 
§  1026.19(f)(l)(i)  on  Wednesday. 

19(f)  Mortgage  loans  secured  by  real 
property — Final  disclosures. 

1 9(0 1 )  Provision  of  disclosures. 

19(f)(l  )(i)  Scope. 

1.  Requirements.  Section 
T026.19(f)(l)(i)  requires  disclosure  of 
the  actual  terms  of  the  credit 
transaction,  and  the  actual  costs 
associated  with  the  settlement  of  that 
transaction,  for  closed-end  credit 
transactions  that  are  secured  by  real 
property,  other  than  reverse  mortgages 
subject  to  §  1026.33.  For  example,  if  the 
creditor  requires  the  consumer  to  pay 
money  into  a  reserve  account  for  the 
future  payment  of  taxes,  the  creditor 
must  disclose  to  the  consumer  the  exact 
amount  that  the  consumer  is  required  to 
pay  into  the  reserve  account.  If  the 
disclosures  provided  pursuant  to 
§  1026.19(f)(l)(i)  do  not  contain  the 
actual  terms  of  the  transaction,  the 
creditor  does  not  violate 
§  1026.19(f)(l)(i)  if  the  creditor  provides 
corrected  disclosures  that  contain  the 
actual  terms  of  the  transaction  and 
complies  with  the  other  requirements  of 
§  1026.19(f),  including  the  timing 
requirements  in  §  1026.19(f)(l)(ii)  and 
(f)(2).  For  example,  if  the  creditor 
provides  the  disclosures  required  by 
§  1026.19(f)(l)(i)  on  Monday,  June  1,  but 
the  consumer  adds  a  mobile  notary 
service  to  the  terms  of  the  transaction  on 
Tuesday,  June  2,  the  creditor  complies 
with*§  1026.19(f)(l)(i)  if  it  provides 
disclosures  reflecting  the  revised  terms 


of  the  transaction  on  or  after  Tuesday, 
June  2,  assuming  that  the  corrected 
disclosures  are  also  provided  at  or 
before  consummation,  pursuant  to 
§1026.19(f)(2)(i). 

2.  Best  information  reasonably 
available.  Creditors  may  estimate 
disclosures  provided  under 
§  1026.19(f)(l)(ii)(A)  and  (f)(^(ii)  using 
the  best  information  reasonably 
available  when  the  actual  term  is 
unknown  to  the  creditor  at  the  time 
disclosures  are  made,  consistent  with 
§1026.17(c)(2)(i). 

1.  Actual  term  unknown.  An  actual 
term  is  unknown  if  it  is  not  reasonably 
available  to  the  creditor  at  the  time  the 
disclosures  are  made.  The  “reasonably  . 
available”  standard  requires  that  the 
creditor,  acting  in  good  faith,  exercise 
due  diligence  in  obtaining  the 
information.  For  example,  the  creditor  . 
must  at  a  minimum  utilize  generally 
accepted  calculation  tools,  but  need  not 
invest  in  the  most  sophisticated 
computer  program  to  make  a  particular 
type  of  calculation.  The  creditor  . 
normally  may  rely  on  the 
representations  of  other  parties  in 
obtaining  information.  For  example,  the 
creditor  might  look  to  the  consumer  for 
the  time  of  consummation,  to  insurance 
companies  for  the  cost  of  insurance,  to 
realtors  for  taxes  and  escrow  fees,  or  to 
a  settlement  agent  for  homeowner’s 
association  dues  or  other  information  in 
connection  with  a  real  estate  settlement. 

•  The  following  examples  illustrate  the 
reasonably  available  standard  for 
purposes  of  §  1026.19(f)(l)(i). 

A.  Assume  a  creditor  provides  the 
disclosure  under  §  1026.19(f)(l)(ii)(A) 
for  a  transaction  in  which  the  title 
insurance  company  that  is  providing  the 
title  insurance  policies  is  acting  as  the 
settlement  agent  in  connection  with  the 
transaction,  but  the  creditor  does  not 
request  the  actual  cost  of  the  lender’s 
title  insurance  policy  that  the  consumer 
is  purchasing  from  the  title  insurance 
company  and  instead  discloses  an 
estimate  based  on  information  from  a 
different  transaction.  The  creditor  has 
not  exercised  due  diligence  in  obtaining 
the  information  about  the  cost  of  the 
lender’s  title  insurance  policy  required 
under  the  “reasonably  available” 
standard  in  connection  with  the 
estimate  disclosed  for  the  lender’s  title 
insurance  policy. 

B.  Assume  that  in  the  prior  example 
the  creditor  obtained  information  about 
the  terms  of  the  consumer’s  transaction 
from  the  settlement  agent  regarding  the 
amoimts  disclosed  under  §  1026.38(j) 
and  (k).  The  creditor  has  exercised  due 
diligence  in  obtaining  the  information 
about  the  costs  under  §  1026.38(j)  and 
(k)  for  purposes  of  the  “reasonably 


available”  standard  in  connection  with 
such  disclosures  under  §  1026. 38(j)  and 

(k). 

ii.  Estimates.  If  an  actual  term  is 
unknown,  the  creditor  may  utilize 
estimates  using  the  best  information 
reasonably  available  in  making 
disclosures  even  though  the  creditor 
knows  that  more  precise  information 
will  be  available  at  or  before 
consummation.  However,  the  creditor 
may  not  utilize  an  estimate  without 
exercising  due  diligence  to  obtain  the 
actual  term  for  the  consumer’s 
transaction.  See  comment  19(f)(l)(i)-2.i. 
The  creditor  is  required  to  provide 
corrected  disclosures  containing  the 
actual  terms  of  the  transaction  at  or 
before  consummation  under 

§  1026.19(f)(2),  subject  to  the  exceptions 
provided  for  in  that  paragraph. 
Disclosures  under  §  1026.19(f)  are 
subject  to  the  labeling  rules  set  forth  in 
§  1026.38.  See  comment  17(c)(2)(i)-2  for 
guidance  on  labeling  estimates. 

iii.  Settlement  agent.  If  a  settlement 
agent  provides  disclosures  required  by 
§  1026.19(f)(l)(i)  three  business  days 
before  consummation  pursuant  to 

§  1026.19(f)(l)(v),  the  “best  information 
reasonably  available”  standard  applies 
to  terms  for  which  the  actual  term  is 
unknown  to  the  settlement  agent  at  the 
time  the  disclosures  are  provided.  The 
settlement  agent  normally  may  rely  on 
the  representations  of  other  parties  in 
obtaining  information,  but  if 
information  about  actual  terms  is  not 
reasonably  available,  the  settlement 
agent  also  must  satisfy  the  “best 
information  reasonably  available” 
standard.  Accordingly,  the  settlement 
agent  is  required  to  exercise  due 
diligence  to  obtain  information  if  it  is 
providing  the  Closing  Disclosure 
pursuant  to  §  1026.19(f)(l)(v).  For 
example,  for  the  loan  terms  table 
required  to  be  disclosed  under 
§  1026.38(b),  the  settlement  agent  would 
be  considered  to  have  exercised  due 
diligence  if  it  obtained  such  information 
from  the  creditor.  Because  the  creditor 
remains  responsible  under  • 

§  1026.19(f)(l)(v)  for  ensuring  that  the 
Closing  Disclosure  is  provided  in 
accordance  with  §  1026.19(f),  the 
creditor  is  expected  to  maintain 
communication  with  the  settlemeilt 
agent  to  ensure  that  the  settlement  agent 
is  acting  in  place  of  the  creditor.  See 
comment  19(f)(l)(v)-3  for  guidance  on  a 
creditor’s  responsibilities  where  a 
settlement  agent  provides  disclosures.  . 

3.  Denied  or  withdrawn  applications. 
The  creditor  is  not  required  to  provide 
the  disclosures  required  under 
§  1026.19(f)(l)(i)  if  before  the  time  the 
creditor  is  required  to  provide  the 
disclosures  under  §  1026.19(f),  the 
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creditor  determines  the  consumer’s 
application  will  not  or  cannot  be 
approved  on  the  terms  requested,  or  the 
consumer  has  withdrawn  the 
application,  and,  as  such,  the 
transaction  will  not  be  consummated. 

For  transactions  covered  by 
§  1026.19(f)(l)(i),  the  creditor  may  rely 
on  comment  19{e)(lKlii)-3  in 
determining  that  disclosures  are  not 
required  by  §  1026.19(f)(lKi)  because 
the  consumer’s  application  will  not  or 
cannot  be  approved  on  the  terms 
requested  or  the  consumer  has 
withdrawn  the  application. 

19(f)(l)(ii)  Timing. 

1.  Timing.  Except  as  provided  in 
§1026.19(fKl)(ii)(B).  (f)(2)(i),  (f){2Kiii), 
(f)(2)(iv),  and  (f)(2)(v),  the  disclosures 
required  by  §  1026.19(f)(l)(i)  must  be 
received  by  the  consumer  no  later  than 
three  business  days  before 
consummation.  For  example,  if 
consummation  is  scheduled  for 
Thursday,  the  creditor  satisfies  this 
requirement  by  hand  delivering  the 
disclosures  on  Monday,  assuming  each 
weekday  is  a  business  day.  For  purposes 
of  §  1026.19(f)(l)(ii),  the  term  “business 
day”  means  all  calendar  days  except 
Sundays  and  legal  public  holidays 
referred  to  in  §  1026.2(a)(6).  See 
comment  2(a)(6)-2. 

2.  Receipt  of  disclosures  three 
business  days  before  consummation. 
Section  1026.19(f)(l)(ii)(A)  provides  that 
the  consumer  must  receive  the 
disclosures  no  later  than  three  business 
days  before  consummation.  To  comply 
with  this  requirement,  the  creditor  must 
arrange  for  delivery  accordingly.  Section 
1026.19(f)(l)(iii)  provides  that,  if  any 
disclosures  required  under 

§  1026.19(f)(l)(i)  are  not  provided  to  the 
consumer  in  person,  the  consumer  is 
considered  to  have  received  the 
disclosures  three  business  days  after 
they  are  delivered  or  placed  in  the  mail. 
Thus,  for  example,  if  consummation  is 
scheduled  for  Thursday,  a  creditor 
would  satisfy  the  requirements  of 
§  1026.19(f)(l)(ii)(A)  if  the  creditor 
places  the  disclosures  in  the  mail  on 
Thursday  of  the  previous  week,  because, 
for  the  purposes  of  §  1026.19(f)(l)(ii), 
Saturday  is  a  business  day,  pursuant  to 
§  1026.2(a)(6),  and,  pursuant  to 
§  1026.19(f),(l)(iiil,  the  consumer  would 
be  considered  to  have  received  the 
disclosures  on  the  Monday  before 
consummation  is  scheduled.  See 
comment  19(f)(l)(iii)-l.  A  creditor 
would  not  satisfy  the  requirements  of 
§  1026.19(f)(l)(ii)(A)  in  this  example  if 
the  creditor  places  the  disclosures  in  the 
mail  on  the  Monday  before 
consummation.  However,  the  creditor  in 
this  example  could  satisfy  the 
requirements  of  §  1026.19(f)(l)(ii)(A)  by 


delivering  the  disclosures  on  Monday, 
for  instance,  by  way  of  electronic  mail, 
provided  the  requirements  of 
§  1026.38(t)(3)(iii)  relating  to  disclosures 
in  electronic  form  are  satisfied  and 
assuming  that  each  weekday  is  a 
business  day,  and  provided  that  the 
creditor  obtains  evidence  that  the 
consumer  received  the  emailed 
disclosures  on  Monday.  See  comment 
19(f)(l)Ciii)-2. 

3.  Timeshares.  For  transactions 
secured  by  a  consumer’s  interest  in  a 
timeshare  plan  described  in  11  U.S.C. 
101(530),  §1026.19(f)(l)(ii)(B)  requires 
a  creditor  to  ensure  that  the  consumer 
receives  the  disclosures  required  under 
§  1026.19(f)(l)(i)  no  later  than 
consummation.  Timeshare  transactions 
covered  by  §  1026.19(f)(l)(ii)(B)  may  be 
consummated  at  the  time  or  any  time 
after  the  disclosures  required  by 
§  1026.19(f)(l)(i)  are  received  by  the 
consumer.  For  example,  if  a  consumer 
provides  the  creditor  with  an 
application,  as  defined  by  §  1026.2(a)(3), 
for  a  mortgage  loan  secured  by  a 
timeshare  on  Monday,  June  1,  and 
consummation  of  the  timeshare 
transaction  is  scheduled  for  Friday,  June 
5,  the  creditor  complies  with 
§  1026.19(f)(l)(ii)(B)  by  ensuring  that  the 
consumer  receives  the  disclosures 
required  by  §  1026.19(f)(l)(i)  no  later 
than  consummation  on  Friday,  June  5. 

If  a  consumer  provides  the  creditor  with 
an  application  for  a  mortgage  loan 
secured  by  a  timeshare  on  Monday,  June 
1  and  consummation  of  the  timeshare 
transaction  is  scheduled  for  Tuesday, 
June  2,  then  the  creditor  complies  with 
§  1026.19(f)(l)(ii)(B)  by  ensuring  that  the 
consumer  receives  the  disclosures 
required  by  §  1026.19(f)(l)(i)  no  later 
than  consummation  on  Tuesday,  June  2. 
In  some  cases,  a  Loan  Estimate  must  be 
provided  under  §  1026.19(e)  before 
provision  of  the  Closing  Disclosure.  See 
comment  19(e)(l)(iii)-4  for  guidance  on 
providing  the  Loan  Estimate  fof 
transactions  secured  by  a  consumer’s 
interest  in  a  timeshare  plan. 

1 9(f)(  1  )(iii )  Receipt  of  disclosures. 

1.  Mail  delivery.  Section 
1026.19(f)(l)(iii)  provides  that,  if  any 
disclosures  required  under 
§  1026.19(f)(l)(i)  are  not  provided  to  the 
consumer  in  person,  the  consumer  is 
considered  to  have  received  the 
disclosures  three  business  days  after 
they  are  delivered  or  placed  in  the  mail. 
If  the  creditor  delivers  the  disclosures 
required  under  §  1026.19(f)(l)(i)  in 
person,  consummation  may  occur  any 
time  on  the  third  business  day  following 
delivery.  If  the  creditor  provides  the 
disclosures  by  mail,  the  consumer  is 
considered  to  have  received  them  three 
business  days  after  they  are  placed  in 


the  mail,  for  purposes  of  determining 
when  the  three-business-day  waiting 
period  required  under 
§  1026.19(f)(l)(ii)(A)  begins.  The 
creditor  may,  altefrnatively,  rely  on 
evidence  that  the  consumer  received  the 
disclosures  earlier  than  three  business 
days  after  mailing.  See  comment 
19(e)(l)(iv)-l  for  an  example  in  which 
the  creditor  sends  disclosures  via 
overnight  mail. 

2.  Other  forms  of  delivery.  Creditors 
that  use  electronic  mail  or  a  courier 
other  than  the  United  States  Postal 
Service  also  may  follow  the  approach 
for  disclosures  provided  by  mail 
described  in  comment  19(f)(l)(iii)-l. 

For  example,  if  a  creditor  sends  a 
disclosure  required  under  §  1026.19(f) 
via  email  on  Monday,  pursuant  to 
§  1026.19(f)(l)(iii)  the  consumer  is 
considered  to  have  received  the 
disclosure  on  Thursday,  three  business 
days  later.  The  creditor  may, 
alternatively,  rely  on  evidence  that  the 
consumer  received  the  emailed 
disclosures  earlier  after  delivery.  See 
comment  19(e)(l)(iv)-2  for  an  example 
in  which  the  creditor  emails  disclosures 
and  receives  an.acknowledgment  from 
the  consumer  on  the  same  day. 

Creditors  using  electronic  delivery 
methods,  such  as  email,  must  also 
comply  with  §  1026.38(t)(3)(iii).  For 
example,  if  a  creditor  delivers  the 
disclosures  required  by  §  1026.19(f)(l)(i) 
to  a  consumer  via  email,  but  the  creditor 
did  not  obtain  the  consumer’s  consent 
to  receive  disclosures  via  email  prior  to 
delivering  the  disclosures,  then  the 
creditor  does  not  comply  with 
§  1026.38(t)(3)(iii),  and  the  creditor  does 
not  comply  with  §  1026.19(f)(l)(i), 
assuming  the  disclosures  were  not 
provided  in  a  different  manner  in 
accordance  with  the  timing 
requirements  of  §  1026.19(f)(l)(ii). 

1 9(f)(  1  )(iv)  Consumer’s  waiver  of 
waiting  period  before  consummation. 

1.  Modification  or  waiver.  A  consumer 
may  modify  or  waive  the  right  to  the 
three-business-day  waiting  periods 
required  by  §  1026.19(f)(l)(iiKA)  or 
(f)(2)(ii)  only  after  the  creditor  makes 
the  disclosures  required  by 
§  1026.19(f)(l)(i).  The  consumer  must 
have  a  bona  fide  personal  financial 
emergency  that  necessitates 
consummating  the  credit  transaction 
before  the  end  of  the  waiting  period. 
Whether  these  conditions  are  met  is 
determined  by  the  facts  surrounding 
individual  situations.  The  imminent 
sale  of  the  consumer’s  home  at 
foreclosure,  where  the  foreclosure  sale 
will  proceed  unless  loan  proceeds  are 
made  available  to  the  consumer  during 
the  waiting  period,  is  one  example  of  a 
bona  fide  personal  financial  emergency. 
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Each  consumer  who  is  primarily  liable 
on  the  legal  obligation  must  sign  the 
written  statement  for  the  waiver  to  be 
effective. 

19(f)(  1  )(v)  Settlement  agent. 

1.  Requirements.  For  purposes  of 
§  1026.19(f),  a  settlement  agent  is  the 
person  conducting  the  settlement.  A 
settlement  agent  may  provide  the 
disclosures  required  under 
§1026.19(f)(l)(i)  instead  of  the  creditor. 
By  assuming  this  responsibility,  the 
settlement  agent  becomes  responsible 
for  complying  with  all  of  the  relevant 
requirements  of  §  1026.19(f),  meaning 
that  “settlement  agent”  should  be  read 
in  the  place  of  “creditor”  for  all  the 
relevant  provisions  of  §  1026.19(f), 
except  where  such  a  reading  would 
create  responsibility  for  settlement 
agents  under  §  1026.19(e).  For  example, 
comment  19(f)(l)(ii)-3  explains  that,  in 
some  cases  involving  transactions 
secured  by  a  consumer’s  interest  in  a 
timeshare  plan,  a  Loan  Estimate  must  be 
provided  under  §  1026.19(e). 

“Settlement  agent”  could  not  be  read  in 
place  of  “creditor”  in  comment 
19(f)(l)(ii)-3  because  settlement  agents 
are  not  responsible  for  the  disclosures 
required  by  §  1026.19(e)(l)(i).  To  ensure 
timely  and  accurate  compliance  with 
the  requirements  of  §’1026.19(f)(l)(v), 
the  creditor  and  settlement  agent  need 
to  communicate  effectively. 

2.  Settlement  agent  responsibilities.  If 
a  settlement  agent  provides  any 
disclosure  under  §  1026.19(f),  the 
settlement  agent  must  comply  with  the 
relevant  requirements  of  §  1026.19(f). 

For  example,  if  the  creditor  and 
settlement  agent  agree  that  the  creditor 
will  deliver  the  disclosures  required 
under  §  1026.19(f)(l)(i)  to  be  received  by 
the  consumer  three  business  days  before 
consummation,  pursuant  to 

§  1026.19(f)(l)(ii)(A),  and  that  the 
settlement  agent  will  deliver  any 
corrected  disclosures  at  or  before 
consummation,  including  disclosures 
provided  so  that  they  are  received  by 
the  consumer  three  business  days  before 
consummation  under  §  1026.19(f)(2)(ii), 
and  will  permit  the  consumer  to  inspect 
the  disclosures  during  the  business  day 
before  consummation,  the  settlement 
agent  must  ensure  that  the  consumer 
receives  the  disclosures  required  under 
§  1026.19(f)(l)(i)  at  or  before 
consummation  and  is  able  to  inspect  the 
disclosures  during  the  business  day 
before  consummation,  if  the  consumer 
so  requests,  in  accordance  with 
§  1026.19(f)(2)(i).  See  comment 
19(f)(l)(v)-3  below  for  additional 
guidance  regarding  the  creditor’s 
responsibilities  where  the  settlement 
agent  provides  disclosures.  The 
settlement  agent  may  assume  the 


responsibility  to  provide  some  or  all  of 
the  disclosures  required  by  §  1026.19(f). 
See  comment  19(f)(l)(v)-4  for  guidance 
on  how  creditors  and  settlement  agents 
may  divide  responsibilities  for 
completing  the  disclosures. 

3.  Creditor  responsibilities.  If  a 
settlement  agent  provides  disclosures 
required  under  §  1026.19(f)  in  the 
creditor’s  place,  the  creditor  remains 
responsible  under  §  1026.19(f)  for 
ensuring  that  the  requirements  of 

§  1026.19(f)  have  been  satisfied.  For 
example,  if  the  settlement  agent 
assumes  the  responsibility  for  providing 
all  of  the  disclosures  required  under 
§  1026.19(f)(l)(i),  the  creditor  does  not 
comply  with  §  1026.19(f)  if  the 
settlement  agent  does  not  provide  these 
disclosures  at  all,  or  if  the  consumer 
receives  the  disclosures  later  than  three 
business  days  before  consummation,  as 
required  by  §  1026.19(f)(l)(ii)(A)  and,  as 
applicable,  (f)(2)(ii).  The  creditor  does 
not  satisfy  the  requirements  of  * 

§  1026.19(f)  if  it  provides  duplicative 
disclosures.  For  example,  a  creditor 
does  not  satisfy  its  obligation  by  issuing 
disclosures  required  under  §  1026.19(f) 
that  mirror  ones  already  issued  by  the 
settlement  agent  for  the  purpose  of 
demonstrating  that  the  consumer 
received  timely  disclosures.  The 
creditor  is  expected  to  maintain 
communication  with  the  settlement 
agent  to  ensure  that  the  sfettlement  agent 
is  acting  in  place  of  the  creditor. 
Disclosures  provided  by  a  settlement 
agent  in  accordance  with 
§  1026.19(f)(l)(v)  satisfy  the  creditor’s 
obligation  under  §  1026.19(f)(l)(i). 

4.  Shared  responsibilities  permitted — 
completing  the  disclosures.  Creditors 
and  settlement  agents  may  agree  to 
divide  responsibility  with  respect  to 
completing  any  of  the  disclosures  under 
§  1026.38  for  the  disclosures  provided 
under  §  1026.19(f)(l)(i).  The  settlement 
agent  may  assume  the  responsibility  to 
complete  some  or  all  of  the  disclosures 
required  by  §  1026.19(f).  For  example, 
the  creditor  complies  with  the 
requirements  of  §  1026.19(f)(l)(i)  and 
the  settlement  agent  complies  with  the 
requirements  of  §  1026.19(f)(l)(v)  if  the 
settlement  agent  agrees  to  complete  only 
the  portion  of  the  disclosiures  required 
by  §  1026.19(f)(l)(i)  related  to  closing 
costs  for  taxes,  title  fees,  and  insurance 
premiums,  and  the  creditor  agrees  to 
complete  the  remainder  of  the 
disclosures  required  by 

§  1026.19(f)(l)(i),  and  either  the 
settlement  agent  or  the  creditor  provides 
the  consumer  with  one  single  disclosure 
form  containing  all  of  the  information 
required  to  be  disclosed  pursuant  to 
§  1026.19(f)(l)(i),  in  accordance  with  the 
other  requirements  in  §  1026.19(f),  such 


as  requirements  related  to  timing  and 
delivery. 

19(f)(2)  Subsequent  changes. 

19(f)(2)(i)  Changes  before 
consummation  not  requiring  a  new 
waiting  period. 

1.  Requirements.  Under 
§  1026.19(f)(2)(i),  if  the  disclosures 
provided  under  §  1026.19(f)(l)(i) 
become  inaccurate  before 
consummation,  other  than  as  provided 
under  §  1026.19(.f)(2)(ii),  the  creditor 
shall  provide  corrected  disclosures 
reflecting  any  changed  terms  to  the 
consumer  so  that  the  consumer  receives 
the  corrected  disclosures  at  or  before 
consummation.  The  creditor  need  not 
comply  with  the  timing  requirements  in 
§  1026.19(f)(l)tii)  if  an  event  other  than 
one  identified  in  §  1026.19(f)(2)(ii) 
occurs,  and  such  changes  occur  after  the 
creditor  provides  the  consumer  with  the 
disclosures  required  by 
§  1026.19(f)(l)(i).  For  example: 

i.  Assume  consummation  is 
scheduled  for  Thursday,  the  consumer 
received  the  disclosures  required  under 
§  1026.19(f)(l)(i)  on  Monday,  and  a 
walk-through  inspection  occurs  on 
Wednesday  morning.  During  the  walk¬ 
through  the  consumer  discovers  damage  ' 
to  the  dishwasher.  The  seller  agrees  to 
credit  the  consumer  $500  towards  a  new 
dishwasher.  The  creditor  complies  with 
the  requirements  of  §  1026.19(f)  if  the 
creditor  provides  corrected  disclosures 
so  that  the  consumer  receives  them  at  or 
before  consummation  on  Thursday. 

ii.  Assume  consummation  is 
scheduled  for  Friday  and  on  Monday 
morning  the  creditor  sends  the 
disclosures  via  overnight  delivery  to  the 
consumer,  ensuring  that  the  consumer 
receives  the  disclosures  on  Tuesday.  On 
Monday  night,  the  seller  agrees  to  sell 
certain  household  furnishings  to  the 
consumer  for  an  additional  $1,000,  to  be 
paid  at  the  real  estate  closing,  and  the 
consumer  immediately  informs  the 
creditor  of  the  change.  The  creditor 
must  provide  corrected  disclosures  so 
that  the  consumer  receives  them  at  or 
before  consummation.  The  creditor  does 
not  violate  §  1026.19(f)  because  the 
change  to  the  transaction  resulting^  from 
negotiations  between  the  seller  and 
consumer  occurred  after  the  creditor 
provided  the  final  disclosures, 
regardless  of  the  fact  that  the  change 
occurred  before  the  consumer  had 
received  the  final  disclosures. 

iii.  Assume  consummation  is 
scheduled  for  Thursday,  the  consumer 
received  the  disclosures  required  under 
§  1026.19(f)(l)(i)  on  Monday,  and  a 
walk-through  inspection  occurs  on 
Wednesday  morning.  As  a  result  of 
consumer  and  seller  negotiations,  the 
total  amount  due  from  the  buyer 
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increases  by  $500.  Also  on  Wednesday, 
the  creditor  discovers  that  the 
homeowner’s  insurance  premium  that 
was  disclosed  as  $800  is  actually  $850. 
The  new  $500  amount  due  and  the  $50 
insurance  premium  understatements  are 
not  violations  of  §  1026.19(f)(l)(i),  and 
the  creditor  complies  with 
§  1026.19(f)(l)(i).by^providing  corrected 
disclosures  reflecting  the  $550  increase 
so  that  the  consumer  receives  them  at  or 
before  consummation,  pursuant  to 
§  1026.19(f)(2Kii). 

2.  Inspection.  A  settlement  agent  may 
*  satisfy  the  requirement  to  permit  the 
consumer  to  inspect  the  disclosures 
under  §  1026. 19(fK2)(i),  subject  to 
§  1026.19(f)(lKv). 

19(fU2)(ii)  Changes  before 
consummation  requiring  a  new  waiting 
period. 

1 .  Conditions  for  corrected 
disclosures.  Pursuant  to 
§  1026.19(f)(2)(ii),  if,  at  the  time  of 
consummation,  the  annual  percentage 
rate  becomes  inaccurate,  the  loan 
product  changes,  or  a  prepayment 
penalty  is  added  to  the  transaction,  the 
creditor  must  provide  corrected 
disclosures  with  all  changed  terms  so 
that  the  consumer  receives  them  not 
later  than  the  third  business  day  before 
consummation.  Requirements  for 
annual  percentage  rate  disclosures  are 
set  forth  in  §  1026.38(o)(4),  and 
requirements  determining  whether  an 
annual  percentage  rate  is  accurate  are 
set  forth  in  §  1026.22.  Requirements  for 
loan  product  disclosures  are  set  forth  in 
§  1026.38(a)(5)(iii)  and  §  1026.37(a)(10). 
Requirements  for  prepayment  penalty 
disclosures  are  set  forth  in  §  1026.38(b) 
and  §  1026.37(b)(4). 

i.  Example — APR  becomes  inaccurate. 
Assume  consummation  is  scheduled  for 
Thursday,  June  11  and  the  disclosure  for 
a  regular  mortgage  transaction  received 
by  tbe  consumer  on  Monday,  June  8 
under  §  1026.19(f)(l)(i)  discloses  an 
annual  percentage  rate  of  7.00  percent: 

A.  On  Thursday,  June  11,  the  annual 
percentage  rate  will  be  7.10  percent.  The 
creditor  is  not  required  to  delay 
consummation  to  provide  corrected 
disclosures  under  §  1026.19(f)(2)(ii) 
because  the  annual  percentage  rate  is 
accurate  pursuant  to  §  1026.22,  but  the 
creditor  is  required  under 

§  1026.19(f)(2)(i)  to  provide  corrected 
disclosures,  including  any  other 
changed  terms,  so  that  the  consumer 
receives  them  on  or  before  Thursday, 
June  11. 

B.  On  Thursday,  June  11,  the  annual 
percentage  rate  will  be  7.15  percent  and 
corrected  disclosures  were  not  received 
by  the  consumer  on  or  before  Monday, 
June  8  because  the  annual  percentage 
rate  is  inaccurate  pursuant  to  §  1026.22. 


The  creditor  is  required  to  delay 
consummation  and  provide  corrected 
disclosures,  including  any  other 
changed  terms,  so  that  the  consumer 
receives  them  at  least  three  business 
days  before  consummation  under 
§  1026.19(f)(2)(ii). 

ii.  Example — loan  product  changes. 
Assume  consummation  is  scheduled  for 
Thursday,  June  11  and  the  disclosures 
provided  under  §  1026.19(f)(l)(i) 
disclose  a  product  required  to  be 
disclosed  as  a  “Fixed  Rate”  that 
contains  no  features  that  may  change 
the  periodic  payment. 

A.  On  Thursday,  June  11,  the  loan 
product  required  to  be  disclosed 
changes  to  a  “5/1  Adjustable  Rate.”  The 
creditor  is  required  to  provide  corrected 
disclosures  and  delay  consummation 
until  the  consumer  has  received  the 
corrected  disclosures  provided  under 

§  1026.19(f)(l)(i)  reflecting  the  change  in 
the  product  disclosure,  and  any  other 
changed  terms,  at  least  three  business 
days  before  consummation.  If,  after  the 
corrected  disclosures  in  this  example 
are  provided,  the  loan  product 
subsequently  changes  befijre 
consummation  to  a.“3/l  Adjustable 
Rate,”  tbe  creditor  is  required  to  provide 
additional  corrected  disclosures  and 
again  delay  consummation  until  tbe 
consumer  bas  received  the  corrected 
disclosures  provided  under 
§  1026.19(f)(l)(i)  reflecting  the  change  in 
the  product  disclosure,  and  any  other 
changed  terms,  at  least  three  business 
days  before  consummation. 

B.  On  Thursday,  June  11,  the  loan 
product  required  to  be  disclosed  has 
changed  to  a  “Fixed  Rate”  with  a 
“Negative  Amortization”  feature.  The 
creditor  is  required  to  provide  corrected 
disclosures  and  delay  consummation 
until  the  consumer  has  received  the 
corrected  disclosures  provided  under 

§  1026.19(f)(l)(i)  reflecting  the  change  in 
the  product  disclosure,  and  any  other 
changed  terms,  at  least  three  business 
days  before  consummation. 

iii.  Example — prepayment  penalty  is 
added.  Assume  consummation  is 
scheduled  for  Thursday,  June  11  and  the 
disclosure  provided  under 
§  1026.19(f)(l)(i)  did  not  disclose  a 
prepayment  penalty.  On  Wednesday, 
June  10,  a  prepayment  penalty  is  added 
to  the  transaction  such  that  the 
disclosure  required  by  §  1026.38(b) 
becomes  inaccurate.  The  creditor  is 
required  to  provide  corrected 
disclosures  and  delay  consummation 
until  the  consumer  has  received  the 
corrected  disclosures  provided  under 
§  1026.19(f)(lKi)  reflecting  the  change  in 
the  disclosure  of  the  loan  terms,  and  any 
other  changed  terms,  at  least  three 
business  days  before  consummation.  If, 


after  the  revised  disclosures  in  this 
example  are  provided  but  before 
consummation,  the  prepayment  penalty 
is  removed  such  that  the  description  of 
the  prepayment  penalty  again  becomes 
inaccurate,  and  no  other  changes  to  the 
transaction  occur,  the  creditor  is 
required  to  provide  corrected 
disclosures  so  that  the  consumer 
receives  them  at  or  before 
consummation  under  §  1026.19(f)(2)(i), 
but  the  creditor  is  not  required  to  delay 
consummation  because 
§  1026.19(f)(2)(ii)(C)  applies  only  when 
a  prepayment  penalty  is  added. 

19[f)(2)(iii)  Changes  due  to  events 
occurring  after  consummation. 

1.  Requirements.  Under 
§  1026.19(f)(2)(iii),  if  during  the  30-day 
period  following  consummation,  an 
event  in  connection  with  the  settlement 
of  the  transaction  occurs  that  causes  the 
disclosures  to  become  inaccurate,  and 
such  inaccuracy  results  in  a  change  to 
an  amount  actually  paid  by  the 
consumer  from  that  amount  disclosed 
under  §  1026.19(f)(l)(i),  the  creditor 
shall  deliver  or  place  in  the  mail 
corrected  disclosures  not  later  than  30 
days  after  receiving  information 
sufficient  to  establish  that  such  event 
has  occurred.  The  following  examples 
illustrate  this  requirement.  (See  also 
comment  19(e)(4)(i)-l  for  further 
guidance  on  when  sufficient 
information  has  been  received  to 
establish  an  event  has  occurred.) 

i.  Assume  consummation  occurs  on  a 
Monday  and  the  security  instrument  is 
recorded  on  Tuesday,  the  day  after 
consummation.  If  the  creditor  learns  on 
Tuesday  that  the  fee  charged  by  the 
recorder’s  office  differs  from  that 
previously  disclosed  pursuant, to 

§  1026.19(f)(l)(i),  and  the  changed  fee 
results  in  a  change  in  the  amount 
actually  paid  by  the  consumer,  the 
creditor  complies  with  §  1026.19(f)(l)(i) 
and  (f)(2)(iii)  by  revising  the  disclosures 
accordingly  and  delivering  or  placing 
them  in  the  mail  no  later  than  30  days 
after  Tuesday. 

ii.  Assume  consummation  occurs  on  a 
Tuesday,  October  1  and  the  security 
instrument  is  not  recorded  until  15  days 
after  October  1  on  Thursday,  October 
16.  The  creditor  learns  on  Monday, 
November  4  that  the  transfer  taxes  owed 
to  the  State  differ  from  those  previously 
disclosed  pursuant  to  §  1026.19(f)(l)(i}, 
resulting  in  an  increase  in  the  amount 
actually  paid  by  the  consumer.  The 
creditor  complies  with  §  1026.19(f)(l)(i) 
and  §  1026.19(f)(2)(iii)  by  revising  tbe 
disclosures  accordingly  and  delivering 
or  placing  them  in  the  mail  no  later  than 
30  days  after  Monday,  November  4. 
Assume  further  that  the  increase  in 
transfer  taxes  paid  by  the  consumer  also 
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exceeds  the  amount  originally  disclosed  non-numeric  clerical  errors.  An  error  is  19(p(3)  Charges  disclosed. 

under  §  1026.19{e)(lKi)  above  the  considered  clerical  if  it  does  not  affect  19(f)(3)(i)  Actual  charge. 

limitations  prescribed  by  a  numerical  disclosure  and  does  not  !•  Requirements.  Section 

§  1026.19(e){3)(i).  Pursuant  to  affect  requirements  imposed  by  1026.19(f)(3)(i)  provides  the  general  rule 

§  1026.19(f){2)(v),  the  creditor  does  not  §  1026.19(e)  or  (f).  For  example,  if  the  that  the  amount  imposed  on  the 

violate  §  1026.19(e)(l)(i)  if  the  creditor  disclosure  identifies  the  incorrect  consumer  for  any  settlement  service 

refunds  the  excess  to  the  consumer  no  settlement  service  provider  as  the  shall  not  exceed  the  amount  actually 

later  than  60  days  after  consummation,  recipient  of  a  payment,  then  received  by  the  settlement  service 

and  the  creditor  does  not  violate  §  1026.19(f)(2)(iv)  requires  the  creditor  provider  for  that  servjce.  Except  as 

§  1026.19(f)(l)(i)  if  the  creditor  delivers  to  deliver  or  place  in  the  mail  corrected  otherwise  provided  in  §  1026.19(f)(3)(ii), 

disclosures  corrected  to  reflect  the  disclosures  reflecting  the  corrected  non-  a  creditor  violates  §  1026.19(f)(3)(i)  if 

refund  of  such  excess  no  later  than  60  numeric  disclosure  no  later  than  60  the  amount  imposed  upon  the  consumer 

days  after  consummation.  The  creditor  days  after  consummation.  However,  if,  exceeds  the  amount  actually  received  by 

satisfies  these  requirements  under  for  example,  the  disclosure  lists  the  the  service  provider  for  that  service. 

§  1026.19(f)f2)(v)  if  it  revises  the  ’  wrong  property  address,  which  affects  19(f)(3)(i0  Average  charge. 

disclosures  accordingly  and  delivers  or  the  delivery  requirement  imposed  by  ^  ^.  Requirements.  Average-charge 

places  them  in  the  mail  by  November  §  1026.19(e)  or  (f),  the  error  would  not  pricing  is  the  exception  to  the  rule  in 

30.  be  considered  clerical.  §  1026.19(f)(3)(i)  that  consumers  shall 

iii.  Assume  consummation  occurs  on  19(f)(2)(v)  Refunds  related  to  the  good  >^ot  pay  more  than  the  exact  amount 

a  Monday  and  the  security  instrument  is  faith  analysis.  charged  by  a  settlement  service  provider 

recorded  on  Tuesday,  the  day  after  1.  Requirements.  Section  for  the  performance  of  that  service.  See 

consummation.  During  the  recording  _  1026.19(f)(2)(v)  provides  that,  if  comment  19(f)(3)(i)— 1.  If  the  creditor 

process  on  Tuesday  the  settlement  agent  amounts  paid  at  closing  exceed  the  develops  representative  samples  of 

and  the  creditor  discover  that  the  amounts  specified  under  specific  settlement  costs  for  a  particular 

property  is  subject  to  an  unpaid  $500  §  1026.19(e)(3)(i)  or  (ii),  the  creditor  class  of  transactions,  the  creditor  may 

nuisance  abatement  assessment,  which  does  not  violate  §  1026.19(e)(l)(i)  if  the  charge  the  average  cost  for  that 

was  not  disclosed  pursuant  to  creditor  refunds  the  excess  to  the  settlement  service  instead  of  the  actual 

§  1026.19(f)(l)(i),  and  learns  that  consumer  no  later  than  60  days  after  cost  for  such  transactions.  An  average- 

pursuant  to  an  agreement  with  the  consummatiou,  and  the  creditor  does  charge  program  may  not  be  used  in  a 

seller,  the  $500  assessment  will  be  paid  not  violate  §  1026.19(f)(l)(i)  if  the  way  that  inflates  the  cost  for  settlement 

by  the  seller  rather  than  the  consumer.  creditor  delivers  or  places  in  the  mail  services  overall. 

Because  the  $500  assessment  does  not  disclosures  corrected  to  reflect  the  2.  Defining  the  class  of  transactions. 

result  in  a  change  to  an  amount  actually  refund  of  such  excess  no  later  than  60  Section  1026.19(f)(3)(ii)(B)  requires  a 
paid  by  the  consumer,  the  creditor  is  not  days  after  consummation.  For  example,  creditor  to  use  an  appropriate  period  of 

required  to  provide  a  corrected  assume  that  at  consummation  the  time,  appropriate  geographic  area,  and 

disclosure  pursuant  to  '  consumer  must  pay  four  itemized  appropriate  type  of  loan  to  define  a 

§  1026.19(f)(2)(iii).  However,  the  charges  that  are  subject  to  the  good  faith  particular  class  of  transactions.  For 

assessment  will  result  in  a  change  to  an  determination  under  §  1026.19(e)(3)(i).  purposes  of  §  1026.19(f)(3)(ii)(B),  a 

amount  actually  paid  by  the  seller  firom  If  the  actual  amounts  paid  by  the  period  of  time  is  appropriate  if  the 

the  amount  disclosed  under  consumer  for  the  four  itemized  charges  sample  size  is  sufficient  to  calculate 

§  1026.19(f)(4)(i).  Pursuant  to  subject  to  §  1026.19(e)(3)(i)  exceeded  average  costs  with  reasonable  precision, 

§  1026.19(f)(4)(ii),  the  settlement  agent  their  respective  estimates  on  the  provided  that  the  period  of  time  is  not 

must  deliver  or  place  in  the  mail  disclosures  required  under  less  than  30  days  and  not  more  than  six 

corrected  disclosures  to  the  seller  no  §  1026.19(e)(l)(i)  by  $30,  $25,  $25,  and  months.  For  purposes  of 

later  than  30  days  after  Tuesday  and  $10,  then  there  would  be  a  $90  excess  §  1026.19(f)(3)(ii)(B),  a  geographic  area 

provide  a  copy  to  the  creditor  piusuant  amount  above  the  limitations  prescribed  and  loan  type  are  appropriate  if  the 

to  §  1026.19(f)(4)(iv).  by  §  1026.19(e)(3)(i).  If,  furiher,  the  sample  size  is  sufficient  to  calculate 

iv.  Assume  consummation  occurs  on  amounts  paid  by  the  consumer  for  average  costs  with  reasonable  precision, 

a  Monday  and  the  security  instrument  is  services  that  are  subject  to  the  good  faith  provided  that  the  area  and  loan  type  are 

recorded  on  Tuesday,  the  day  after  determination  under  §  1026.19(e)(3)(ii)  not  defined  in  a  way  that  pools  costs 

consummation.  Assume  further  that  ten  totaled  $1,190,  but  the  respective  between  dissimilar  populations.  For 

days  after  consummation  the  estimates  on  the  disclosures  required  example: 

municipality  in  which  the  property  is  under  §  1026.19(e)(l)(i)  totaled  only  i.  Assume  a  creditor  defines  a 

located  raises  property  tax  rates  $1,000,  then  there  would  be  a  $90  geographic  area  that  contains  two 

effective  after  the  date  on  which  excess  amount  above  the  limitations  subdivisions,  one  with  a  median 

settlement  concludes.  Section  prescribed  by  §  1026.19(e)(3)(ii).  The  appraisal  cost  of  $200,  and  the  other 

1026.19(f)(2)(iii)  does  not  require  the  creditor  does  not  violate  with  a  median  appraisal  cost  of  $1,000. 

creditor  to  provide  the  consumer  with  §  1026.19(e)(l)(i)  if  the  creditor  refunds  This  geographic  area  would  not  satisfy 

corrected  disclosures  because  the  the  excess  to  the  consumer  no  later  than  the  requirements  of  §  1026.19(f)(3)(ii) 

increase  in  property  tax  rates  is  not  in  60  days  after  consummation.  The  ‘  because  the  cost  characteristics  of  the 

coimection  with  the  settlement  of  the  creditor  does  not  violate  two  populations  are  dissimilar, 

transaction.  §  1026.19(f)(l)(i)  if  the  creditor  delivers  However,  a  geographic  area  would  be 

19(f)(2)(iv)  Changes  due  to  clerical  or  places  in  the  mail  corrected  appropriately  defined  if  both 

errors.  disclosures  reflecting  the  $180  refund  of  subdivisions  had  a  relatively  normal 

1.  Requirements.  Section  the  excess  amount  collected  no  later  distribution  of  appraisal  costs,  even  if 

1026.19(f)(2)(iv)  requires  the  creditor  to  than  60  days  after  consummation.  See  the  distribution  for  each  subdivision 

deliver  or  place  in  the  mail  corrected  comment  38(h)(3)-2  for  additional  ranges  firom  below  $200  to  above  $1,000. 

disclosures  if  the  disclosures  provided  guidance  on  disclosing  refunds  such  as  ii.  Assume  a  creditor  defines  a  type  of 

pursuant  to  §  1026.19(f)(l)(i)  contain  these.  loan  that  includes  two  distinct  rate 
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products.  The  median  recording  fee  for 
one  product  is  $80,  while  the  median 
recording  fee  for  the  other  product  is 
$130.  This  definition  of  loan  type  would 
not  satisfy  the  requirements  of 
§  1026.19(f)(3)(ii)  because  the  cost 
characteristics  of  the  two  products  are 
dissimilar.  However,  a  type  of  loan 
would  be  appropriately  defined  if  both 
products  had  a  relatively  normal 
distribution  of  recording  fees,  even  if 
the  distribution  for  each  product  ranges 
from  below  $80  to  above  $130. 

3.  Uniform  use.  If  a  creditor  chooses 
to  use  an  average  charge  for  a  settlement 
service  for  a  particular  loan  within  a 
class,  §  1026.19(f)(3)(ii){C)  requires  the 
creditor  to  use  that  average  charge  for 
that  service  on  all  loans  within  the 
class.  For  example: 

i.  Assume  a  creditor  elects  to  use  an 
average  charge  for  appraisal  fees.  The 
creditor  defines  a  class  of  transactions 
as  all  fixed  rate  loans  originated 
between  January  1  and  April  30  secured 
by  real  property  located  within  a 
particular  metropolitan  statistical  area. 
The  creditor  must  then  charge  the 
average  appraisal  charge  to  all 
consumers  obtaining  fixed  rate  loans 
originated  between  May  1  and  August 
30  secured  by  real  property  located 
within  the  same  metropolitan  statistical 
area. 

ii.  The  example  in  paragraph  i  of  this 
comment  assumes  that  a  consumer 
would  not  be  required  to  pay  the 
average  appraisal  charge  unless  an 
appraisal  was  required  on'that 
particular  loan.  Using  the  example 
above,  if  a  consumer  applies  for  a  loan 
within  the  defined  class,  but  already  has 
an  appraisal  report  acceptable  to  the 
creditor  from  a  prior  loan  application, 
the  creditor  may  not  charge  the 
consumer  the  average  appraisal  fee 
because  an  acceptable  appraisal  report 
has  already  been  obtained  for  the 
consumer’s  application.  Similarly, 
although  the  creditor  defined  the  class 
broadly  to  include  all  fixed  rate  loans, 
the  creditor  may  not  require  the 
consumer  to  pay  the  average  appraisal 
charge  if  the  particular  fixed  rate  loan  - 
program  the  consumer  applied  for  does 
not  require  an  appraisal. 

4.  Average  amount  paid.  The  average 
charge  must  correspond  to  the  average 
amount  paid  by  or  imposed  on  ' 
consumers  and  sellers  during  the  prior 
defined  time  period.  For  example, 
assume  a  creditor  calculates  an  average 
tax  certification  fee  based  on  four-month 
periods  starting  January  1  of  each  year. 
The  tax  certification  fees  charged  to  a 
consumer  on  May  20  may  not  exceed 
the  average  tax  certification  fee  paid 
from  January  1  through  April  30.  A 
creditor  may  delay  the  period  by  a 


reasonable  amount  of  time  if  such  delay 
is  needed  to  perform  the  necessary 
analysis  and  update  the  affected 
systems,  provided  that  each  subsequent 
period  is  scheduled  accordingly.  For 
example,  a  creditor  may  define  a  four- 
month  period  from  January  1  to  April  30 
and  begin  using  the  average  charge  from 
that  period  on  May  15,  provided  the 
average  charge  is  used  until  September 
15,  at  which  time  the  average  charge  for 
the  period  from  May  1  to  August  31 
becomes  effective. 

5.  Adjustments  based  on  retrospective 
analysis  required.  Creditors  using 
average  charges  must  ensure  that  the 
total  amount  paid  by  or  imposed  on 
consumers  for  a  service  does  not  excqed 
the  total  amount  paid  to  the  providers 
of  that  service  for  the  particular  class  of 
transactions.  A  creditor  may  find  that, 
even  though  it  developed  an  average- 
cost  pricing  program  in  accordance  with 
the  requirements  of  §  1026.19(f)(3)(ii), 
over  time  it  has  collected  more  from 
consumers  than  it  has  paid  to  settlement 
service  providers.  For  example,  assume 
a  creditor  defines  a  class  of  transactions 
and  uses  that' class  to  develop  an 
average  charge  of  $135  for  pest 
inspections.  The  creditor  then  charges 
$135  per  transaction  for  100 
transactions  from  January  1  through 
April  30,  but  the  actual  average  cost  to 
the  creditor  of  pest  inspections  during 
this  period  is  $115.  The  creditor  then 
decreases  the  average  charge  for  the  May 
to  August  period  to  account  for  the 
lower  average  cost  during  the  January  to 
April  period.  At  this  point,  the  creditor 
has  collected  $2,000  more  than  it  has 
paid  to  settlement  service’ providers  for 
pest  inspections.  The  creditor  then 
charges  $115  per  transaction  for  70 
transactions  from  May  1  to  August  30, 
but  the  actual  average  cost  to  the 
creditor  of  pest  inspections  during  this 
period  is  $125.  Based  on  the  average 
cost  to  the  creditor  from  the  May  to 
August  period,  the  average  charge  to  the 
consumer  for  the  September  to 
December  period  should  be  $125. 
However,  while  the  creditor  spent  $700 
more  than  it  collected  during  the  May 
to  August  period,  it  collected  $1,300 
more  than  it  spent  from  January  to 
August.  In  cases  such  as  these,  the 
creditor  remains  responsible  for 
ensuring  that  the  amount  collected  from 
consumers  does  not  exceed  the  total 
amounts  paid  for  the  corresponding 
settlement  services  over  time.  The 
creditor  may  develop  a  variety  of 
methods  that  achieve  this  outcome.  For 
example,  the  creditor  may  choose  to 
refund  the  proportional  overage  paid  to 
the  affected  consumers.  Or  the  creditor 
may  choose  to  factor  in  the  excess 


amount  collected  to  decrease  the 
average  charge  for  an  upcoming  period. 
Although  any  method  may  comply  with 
this  requirement,  a  creditor  is  deemed  to 
have  complied  if  it  defines  a  six-month 
time  period  and  establishes  a  rolling 
monthly  period  of  reevaluation.  For 
example,  assume  a  creditor  defines  a 
six-month  time  period  from  January  1  to 
June  30  and  the  creditor  uses  the 
average  charge  starting  July  1.  If,  at  the 
end  of  July,  the  creditor  recalculates  the 
average  cost  from  February  1  to  July  31, 
and  then  uses  the  recalculated  average 
cost  for  transactions  starting  August  1, 
the  creditor  complies  with  the 
requirements  of  §  1026.19(f)(3){ii),  even 
if  the  creditor  actually  collected  more 
from  consumers  than  was  paid  to 
providers  over  time. 

6.  Adjustments  based  on  prospective 
analysis  permitted,  but  not  required.  A 
creditor  may  prospectively  adjust 
average  charges  if  it  develops  a 
statistically  reliable  and  accurate 
method  for  doing  so.  For  example, 
assume  a  creditor  calculates  average 
charges  based  on  two  time  periods: 
winter  (October  1  to^March  31),  and 
summer  (April  1  to  September  30).  If  the 
creditor  can  demonstrate  that  the 
average  cost  of  a  particular  settlement 
service  is  always  at  least  15  percent 
more  expensive  during  the  winter 
period  than  the  summer  period,  the 
creditor  may  increase  the  average  charge 
for  the  next  winter  period  by  15  percent 
over  the  average  cost  for  the  current 
summer  period,  provided,  however,  that 
the  creditor  performs  retrospective 
periodic  adjustments,  as  explained  in 
comment  19(f)(3)(ii)-5. 

7.  Charges  that  vary  with  loan  amount 
or  property  value.  An  average  charge 
may  not  be  used  for  any  charge  that 
varies  according  to  the  loan  amount  or 
property  value.  For  example,  an  average 
charge  may  not  be  used  for  a  transfer  tax 
if  the  transfer  tax  is  calculated  as  a 
percentage  of  the  loan  amount  or 
property  value.  Average  charges  also 
may  not  be  used  for  any  insurance 
premium.  For  example,  average  charges 
may  not  be  used  for  title  insurance  or 
for  either  the  upfront  premium  or  initial 
escrow  deposit  for  hazard  insurance. 

8.  Prohibited  by  law.  An  average 
charge  may  not  be  used  where 
prohibited  by  any  applicable  State  or 
local  law.  For  example,  a  creditor  may 
not  impose  an  average  charge  for  an 
appraisal  if  applicable  law  prohibits 
creditors  from  collecting  any  amount  in 
excess  of  the  actual  cost  of  the  appraisal. 

9.  Documentation  required.  To 
comply  with  §  1026.25,  a  creditor  must 
retain  all  documentation  used  to 
calculate  the  average  charge  for  a 
particular  class  of  transactions  for  at 
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least  three  years  after  any  settlement  for 
which  that  average  charge  was  used. 

The  documentation  must  support  the 
components  and  methods  of  calculation. 
For  example,  if  a  creditor  calculates  an 
average  charge  for  a  particular  county 
recording  fee  by  simply  averaging  all  of 
the  relevant  fees  paid  in  the  prior 
month,  the  creditor  need  only  retain  the 
receipts  for  the  individual  recording 
fees,  a  ledger  demonstrating  that  the 
total  amount  received  did  not  exceed 
the  total  amount  paid  over  time,  and  a 
document  detailing  the  calculation. 
However,  if  a  creditor  develops  complex 
algorithms  for  determining  averages,  not 
only  must  .the  creditor  maintain  the 
underlying  receipts  and  ledgers,  but  the 
creditor  must  maintain  documentation 
sufficiently  detailed  to  allow  an 
examiner  to  verify  the  accuracy  of  the 
calculations. 

19(f)(4)  Transactions  involving  a 
seller. 

19(f)(4)(i)  Provision  to  seller. 

1.  Requirement.  Section 
1026.19(fK4Ki)  provides  that,  in  a 
closed-end  consumer  credit  transaction 
secured  by  real  property  that  involves  a 
seller,  other  than  a  reverse  mortgage 
subject  to  §  1026.33,  the  settlement 
agent  shall  provide  the  seller  with  the 
disclosures  in  §1026.38  that  relate  to 
the  seller’s  transaction  reflecting  the 
actual  terms  of  the  seller’s  transaction. 
The  settlement  agent  complies  with  this 
provision  by  providing  a  copy  of  the 
Closing  Disclosure  provided  to  the 
consumer,  if  it  also  contains  the 
information  under  §  1026.38  relating  to 
the  seller’s  transaction,  or  alternatively 
providing  the  disclosures  under 
§  1026.38(t){5)(v)  or  (vi),  as  applicable. 

19(f)(4)(ii)  Timing. 

1.  Requirement.  Section 
1026.19(f)(4)(ii)  provides  that  the 
settlement  agent  shall  provide  the 
disclosures  required  under 
§  1026.19(fK4)(i)  no  later  than  the  day  of 
consummation.  If  during  the  30-day 
period  following  consummation,  an 
event  in  connection  with  the  settlement 
of  the  transaction  occurs  that  causes 
such  disclosures  to  become  inaccurate 
and  such  inaccuracy  results  in  a  change 
to  the  amount  actually  paid  by  the  seller 
from  that  amount  disclosed  under 
§  1026.19(f)(4)(i),  the  settlement  agent 
shall  deliver  or  place  in  the  mail 
corrected  disclosures  not  later  than  30 
da^  after  receiving  information 
sufficient  to  establish  that  such  event 
has  occurred.  Section  1026.19(f)(4)(i) 
requires  disclosure  of  the  items  that 
relate  to  the  seller’s  transaction.  Thus, 
the  settlement  agent  need  only 
redisclose  if  an  item  related  to  the 
seller’s  transaction  becomes  inaccmrate 
and  such  inaccuracy  results  in  a  change 


to  the  amount  actually  paid  by  the 
seller.  For  example,  assume  a 
transaction  where  the  seller  pays  the 
transfer  tax,  the  consummation  occurs 
on  Monday,  and  the  security  instrument 
is  recorded  on  Tuesday,  the  day  after 
consummation.  If  the  settlement  agent 
receives  information  on  Tuesday 
sufficient  to  establish  that  transfer  taxes 
owed  to  the  State  differ  from  those 
disclosed  pursuant  to  §  1026.19(f)(4)(i), 
the  settlement  agent  complies  with 
§  1026.19(f)(4)(ii)  by  revising  the 
disclosures  accordingly  and  delivering 
or  placing  them  in  the  mail  not  later 
than  30  days  after  Tuesday.  See 
comment  19(e)(4)(i)-l  for  guidance  on 
when  sufficient  information  has  been 
received  to  establish  an  event  has 
occurred.  See  also  comment 
19{f)(2)(iii)-l.iii  for  another  example  in 
which  corrected  disclosures  must  be 
prpvided  to  the  seller. 

19(g)  Special  information  booklet  at 
time  of  application. 

19(g)(  1 )  Creditor  to  provide  special 
information  booklet. 

1.  Revision  of  booklet.  The  Bureau 
may,  ft-om  time  to  time,  issue  revised  or 
alternative  versions  of  the  special 
information  booklet  that  addresses 
transactions  subject  to  §  1026.19(g)  by 
publishing  a  notice  in  the  Federal 
Register.  The  Bureau  also  may  choose  to 
permit  the  forms  or  booklets  of  other 
Federal  agencies  to  be  used  by  creditors. 
In  such  an  event,  the  availability  of  the 
booklet  or  alternate  materials  for  these 
transactions  will  be  set  forth  in  a  notice 
in  the  Federal  Register.  The  current 
version  of  the  booklet  can  be  accessed 
on  the  Bureau’s  Web  site, 
www.consumerfinance.gov/learnmore. 

2.  Multiple  applicants.  When  two  or 
more  persons  apply  together  for  a  loan, 
the  creditor  complies  with  §  1026.19(g) 
if  the  creditor  provides  a  copy  of  the 
booklet  to  one  of  the  persons  applying. 

3.  Consumer’s  application.  Section 
1026.19(g)(l)(i)  requires  that  the  creditor 
deliver  or  place  in  the  mail-  the  special 
information  booklet  not  later  than  three 
business  days  after  the  consumer’s 
application  is  received.  “Application”  is 
defined  in  §  1026.2(a)(3)(ii).  The 
creditor  need  not  provide  the  booklet 
under  §  1026.19(g)(l)(i)  when  it  denies 
an  application  or  if  the  consumer 
withdraws  the  application  before  the 
end  of  the  three-business-day  period 
under  §  1026.19(e)(l)(iii)(A).  See 
comment  19(e)(l)(iii)-3  for  additional 
guidance  on  denied  or  withdrawn 
applications. 

19(g)(2)  Permissible  changes. 

1.  Reproduction.  The  special 
information  booklet  may  be  reproduced 
in  any  form,  provided  that  no  changes 
cu-e  made,  except  as  otherwise  provided 


under  §  1026.19(g)(2).  See  also  comment 
19(g)(2)-3.  Provision  of  the  special 
inforihation  booklet  as  a  part  of  a  larger 
document  does  not  satisfy  the 
requirements  of  §  1026.19(g).  Any  color, 
size  and  quality  of  paper,  type  of  print, 
and  method  of  reproduction  may  be 
used  so  long  as  the  booklet  is  clearly 
legible. 

2.  Other  permissible  changes.  The 
special  information  booklet  may  be 
translated  into  languages  other  than 
English.  Changes  to  the  booklet  other 
than  those  specified  in  §  1026.19(g)(2)(i) 
through  (iv)  and  comment  19(g)(2)-3  do 
not  comply  with  §  1026.19(g). 

3.  Permissible  changes  to  title  of 

booklets  in  use  before  August  1,  2015.  ' 

Section  1026.19(g)(2)(iv)  provides  that 
the  title  appearing  on  the  cover  of  the 
booklet  shall  not  be  changed.  Comment 
19(g)(lj-l  states  that  the  Bureau  may, 
from  time  to  time,  issue  revised  or 
alternative  versions  of  the  special 
information  booklet  that  address 
transactions  subject  to  §  1026.19(g)  by 
publishing  a  notice  in  the  Federal 
Register.  Until  the  Bureau  issues  a 
version  of  the  special  information 
booklet  relating  to  the  Loan  Estimate 
and  Closing  Disclosure  under 

§§  1026.37  and  1026.38,  for  applications 
that  are  received  on  or  after  August  1, 
2015,  a  creditor  may  change  the  title 
appearing  on  the  cover  of  the  version  of 
the  special  information  booklet  in  use 
before  August  1,  2015,  provided  the 
words  “settlement  costs”  are  used  in  the 
title.  See  comment  l(d)(5)-l  for 
guidance  regarding  compliance  with 
§  1026.19(g)  for  applications  received  on 
or  after  August  1,  2015. 

Section  1026.20 — Disclosure 
Requirements  Regarding  Post- 
Consummation  Events 

it  it  it  it  it 

20(e)  Escrow  account  cancellation 
notice  for  certain  mortgage  transactions. 

20(e)(1)  Scope. 

1.  Real  property  or  dwelling.  For 
purposes  of  §  1026.20(e)(1),  the  term 
“real  property”  includes  vacant  and 
unimproved  land.  The  term  “dwelling” 
includes  vacation  and  second  homes 
and  mobile  homes,  boats,  and  trailers 
used  as  residences.  See  §  1026.2(a)(i9) 
and  related  commentary  for  additional 
guidance  regarding  the  term  “dwelling.” 

2.  Escrow  account  established  in 
connection  with  the  consumer’s 
delinquency  or  default.  Neither 
creditors  nor  servicers  are  required  to 
provide  the  disclosures  required  by 

§  1026.20(e)(2)  when  an  escrow  account 
that  was  established  solely  in 
connection  with  the  consumer’s 
delinquency  or  default  on  the 
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underlying  debt  obligation  will  be 
cancelled. 

3.  Termination  of  the  underlying  debt 
obligation.  Neither  creditors  nor 
servicers  are  required  to  provide 
disclosures  required  by  §  1026.20(e)(2) 
when  the  underlying  debt  obligation  for 
which  an  escrow  account  was 
established  is  terminated,  including  by 
repayment,  refinancing,  rescission,  and 
foreclosure. 

20(e)(2)  Content  requirements. 

1.  Clear  and  conspicuous  standard. 
The  clear  and  conspicuous  standard 
generally  requires  that  disclosures  be  in 
a  reasonably  understandable  form  and 
readily  noticeable  to  the  consumer. 

Paragraph  20(e)(2)(i). 

1.  Escrow  closing  fee.  Section 
1026.20(e)(2)(i)  requires  the  creditor  to 
itemize  the  amount  of  any  fee  the 
creditor  or  servicer  imposes  on  the 
consumer  in  connection  with  the 
closure  of  the  consumer’s  escrow 
account,  labeled  “Escrow  Closing  Fee.” 
If  the  creditor  or  servicer  independently 
decides  to  cancel  the  escrow  account, 
rather  than  agreeing  to  close  it  at  the 
request  of  the  consumer,  and  does  not 
charge  a  fee  in  connection  with  the 
cancellation,  the  creditor  or  service 
complies  with  §  1026.20(e)(2)  by  leaving 
the  disclosure  blank  on  the  front-side  of 
the  one-page  document  described  in 
§  1026.20(e)(4). 

20(e)(3)  Optional  information. 

1.  Optional  information  permitted. 
Section  1026.20(e)(3)  lists  inforniation 
that  the  creditor  or  servicer  may,  at  its 
option,  include  on  the  notice  required 
by  §  1026.20(e).  To  comply  with 
§  1026.20(e)(3),  the  creditor  or  servicer 
may  place  the  information  required  by 
§  1026.20(e)(3),  other  than  the  name  and 
logo  of  the  creditor  or  servicer,  between 
the  heading  required  by  §  1026.20(e)(2) 
and  the  disclosures  required  by 
§  1026.20(e)(2)(i)  and  (ii).  The  name  and 
logo  may  be  placed  above  the  heading 
required  §  1026.20(e)(2). 

20(e)(4)  Form  of  disclosures. 

1.  Grouped  and  separate.  The 
disclosures  required  by  §  1026.20(e)(2) 
must  be  grouped  together  on  the  front 
side  of  a  separate  one-page  document 
that  contains  no  other  material. 

2.  Notice  must  be  in  writing  in  a  form 
that  the  consumer  may  keep.  The  notice 
containing  the  disclosures  required  by 

§  1026.20(e)(2)  must  be  in  writing  in  a 
form  that  the  consumer  may  keep.  See 
also  §  1026.17(a)  and  related 
commentary  for  additional  guidance  on 
the  form  requirements  applicable  to  the 
disclosures  required  by  §  1026.20(e)(2). 

20(e)(5)  Timing. 

20(e)(5)(i)  Cancellation  upon 
consumer’s  request. 


1.  Timing  requirements  Section 
1026.20(e)(5)(i)  provides  that  if  the 
creditor  or  servicer  cancels  the  escrow 
account  at  the  consumer’s  request,  the 
creditor  or  servicer  shall  ensure  that  the 
consumer  receives  the  disclosures 
required  by  §  1026.20(e)(2)  no  later  than 
three  business  days  before  closure  of  the 
consumer’s  escrow  account.  For 
example,  for  closure  to  occur  on 
Thursday,  the  consumer  must  receive 
the  disclosures  on  or  before  Monday, 
assuming  each  weekday  is  a  business 
day.  For  purposes  of  §  1026.20(e)(5),  the 
term  “business  day”  means  all  calendar 
days  except  Sundays  and  legal  public 
holidays  referred  to  in  §  1026.2(a)(6). 

See  comment  2(a)(6)-2. 

20(e)(5)(iii)  Receipt  of  disclosure. 

1.  Timing  of  receipt.  Section 
1026.20(e)(5)(iii)  provides  that  if  the 
disclosures  required  under 
§  1026.20(e)(2)  are  not  provided  to  the 
consumer  in  person,  the  consumer  is 
considered  to  have  received  the 
disclosures  three  business  days  after 
they  are  delivered  or  placed  in  the  mail. 
If  the  creditor  or  servicer  provides  the 
disclosures  required  by  §  1026.20(e)(2) 
by  mail,  the  consumer  is  considered  to 
have  received  them  three  business  days 
after  they  are  placed  in  the  mail  for 
purposes  of  determining  when  the 
waiting  periods  required  by 
§  1026.20(e)(5)(i)  and  (ii)  begins. 
Creditors  and  servicers  that  use 
electronic  mail  or  a  courier  to  provide 
disclosures  may  also  follow  this 
approach.  If,  however,  the  creditor  or 
servicer  delivers  the  disclosures 
required  by  §  1026.20(e)(2)  to  the 
consumer  in  person,  the  escrow  account 
may  be  closed  any  time  on  the  third  or 
30th  business  day  following  the  date  of 
delivery,  as  applicable.  Whatever 
method  is  used  to  provide  disclosures, 
creditors  and  servicers  may  rely  on 
documentation  of  receipt  in  determining 
when  the  waiting  periods  required  by 
§  1026.20(e)(5)(i)  and  (ii)  begin. 

*  *  *  ★  * 

Section  1026.22 — Determination  of 
Annual  Percentage  Rate 

22(a)  Accuracy  of  annual  percentage 
rate. 

***** 

22(a)(4)  Mortgage  loans. 

1.  Example.  If  a  creditor  improperly 
omits  a  $75  fee  from  the  finance  charge 
on  a  regular  transaction,  the  understated 
finance  charge  is  considSted  accurate 
under  §  1026.18(d)(1)  or  §  1026.38(o)(2), 
as  applicable,  and  the  annual  percentage 
rate  corresponding  to  that  understated 
finance  charge  also  is  considered 
accurate  even  if  it  falls  outside  the 
tolerance  of  Vs  of  1  percentage  point 


provided  under  §  l-026.22(a)(2).  Because 
a  $75  error  was  made,  an  annual 
percentage  rate  corresponding  to  a  $100 
understatement  of  the  finance  charge 
would  not  be  considered  accurate. 
***** 

Section  1026.24 — Advertising 
***** 

24(d)  Advertisement  of  terms  that 
require  additional  disclosures. 

*  *  *  •  *  * 

24(d)(2)  Additional  terms. 
***** 

2.  Disclosure  of  repayment  terms.  The 
phrase  “terms  of  repayment”  generally 
has  the  same  meaning  as  the  “payment 
schedule”  required  to  be  disclos*ed 
under  §  1026.18(g),  the  interest  rate  and 
payment  summary  table  required  to  be 
disclosed  pursuant  to  §  1026. 18(s),  or 
the  projected  payments  table  required  to 
be  disclosed  pursuant  to  §§  1026.37(c) 
and  1026.38(c),  as  applicable.  Section 
1026.24(d)(2)(ii)  provides  flexibility  to 
creditors  in  making  this  disclosure  for 
advertising  purposes.  Repayment  terms 
may  be  expressed  in  a  variety  of  ways 
in  addition  to  an  exact  repayment 
schedule:  this  is  particularly  true  for 
advertisements  that  do  not  contemplate 
a  single  specific  transaction.  Repayment 
terms,  however,  must  reflect  the 
consumer’s  repa)mient  obligations  over 
the  full  term  of  the  loan,  including  any 
balloon  payment,  see  comment 
24(d)(2)-3,  not  just  the  repayment  terms 
that  will  apply  for  a  limited  period  of 
time.  For  example; 

i.  A  creditor  may  use  a  unit-cost 
approach  in  making  the  required 
disclosure,  such  as  “48  monthly 
payments  of  $27.83  per  $1,000 
borrowed.” 

ii.  In  an  advertisement  for  credit 
secured  by  a  dwelling,  when  any  series 
of  payments  varies  because  of  the 
inclusion  of  mortgage  insurance 
premiums,  a  creditor  may  state  the 
number  and  timing  of  payments,  the  fact 
that  payments  do  not  include  amounts 
for  mortgage  insurance  premiums,  and 
that  the  actual  payment  obligation  will 
be  higher. 

iii.  In  an  advertisement  for  credit 
secured  by  a  dwelling,  when  one  series 
of  monthly  payments  will  apply  for  a 
limited  period  of  time  followed  by  a 
series  of  higher  monthly  payments  for 
the  remaining  term  of  the  loan,  the 
■advertisement  must  state  the  number 
and  time  period  of  each  series  of 
payments*  and  the  amounts  of  each  of 
those  payments.  For  this  purpose,  the 
creditor  must  assume  that  the  consumer 
makes  the  lower  series  of  payments  for 
the  maximum  allowable  period  of  time. 
***** 
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Subpart  D — Miscellaneous 

Section  1026.25 — Record  Retention 
***** 

25(c)  Records  related  to  certain 
requirements  for  mortgage  loans. 

25(c)(  1 )  Records  related  to 
requirements  for  loans  secured  by  real 
property. 

1.  Evidence  of  required  actions.  The 
creditor  must  retain  evidence  that  it 
performed  the  required  actions  as  well 
as  made  the  required  disclosures.  This 
includes,  for  example,  evidence  that  the 
creditor  properly  differentiated  between 
affiliated  and  independent  third  party 
settlement  service  providers  for 
determining  good  faith  under 

§  1026.19(e)(3);  evidence  that  the 
creditor  properly  documented  the 
reason  for  revisions  under 
§  1026.19(e)(3)(iv);  or  evidence  that  the 
creditor  properly  calculated  average  cost 
under  §1026.19(f)(3)(ii). 

2.  Mortgage  brokers.  See 
§  1026.19(e)(l)(ii)(B)  for  the 
responsibilities  of  mortgage  brokers  to 
comply  with  the  requirements  of 

§  1026.25(c). 

***** 

Section  1026.28 — Effect  on  State  Laws 

28(a)  Inconsistent  disclosure 
requirements. 

1.  General.  There  are  three  sets  of 
preemption  criteria;  One  applies  to  the 
general  disclosure  and  advertising  rules 
of  the  regulation,  and  two  apply  to  the 
credit  billing  provisions.  Section 
1026.28  also  provides  for  Bureau 
determinations  of  preemption.  For 
purposes  of  determining  whether  a  State 
law  is  inconsistent  with  the 
requirements  of  sections  4  and  5  of 
RESPA  (other  than  the  RESPA  section 
5(c)  requirements  regarding  provision  of 
a  list  of  certified  homeownership 
counselors)  and  §§  1026.19(e)  and  (f), 
1026.37,  and  1026.38  under  §  1026.28, 
any  reference  to  “creditor”  in  §  1026.28 
or  this  commentary  includes  a  creditor, 
a  mortgage  broker,  or  a  settlement  agent, 
as  applicable. 

***** 

Section  1026.29 — State  Exemptions 

29(a)  General  rule. 
***** 

2.  Substantial  similarity.  The 
“substantially  similar”  standard 
requires  that  State  statutory  or 
regulatory  provisions  and  State 
interpretations  of  those  provisions  be 
generally  the  same  as  the  Federal  Act 
and  Regulation  Z.  This  includes  the 
requirement  that  State  provisions  for 
reimbursement  to  consumers  for 
overcharges  be  at  least  equivalent  to 


those  required  in  section  108  of  the  Act. 
A  State  will  be  eligible  for  an  exemption 
even  if  its  law  covers  classes  of 
transactions  not  covered  by  the  Federal 
law.  For  example,  if  a  State’s  law  covers 
agricultural  credit,  this  will  not  prevent 
the  Bureau  fi'om  granting  an  exemption 
for  consumer  credit,  even  though 
agricultural  credit  is  not  covered  by  the 
Federal  law.  For  transactions  subject  to 
§  1026.19(e)  and  (f),  §  1026.29(a)(1) 
requires  that  the  State  statutory  or 
regulatory  provisions  and  State 
interpretations  of  those  provisions 
require  disclosures  that  are  generally  the 
same  as  the  disclosures  required  by 
§  1026.19(e)  and  (f),  with  form  and 
content  as  prescribed  by  §§  1026.37  and 
1026.38. 

***** 

4.  Exemptions  granted,  i.  The  Bureau 
recognizes  exemptions  granted  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  prior  to  July  21,  2011, 
until  and  unless  the  Bureau  makes  and 
publishes  any  contrary  determination. 
Effective  October  1, 1982,  the  Board  of 
Governors  granted  the  following 
exemptions  from  portions  of  the  revised 
Truth  in  Lending  Act: 

A.  Maine.  Credit  or  lease  transactions 
subject  to  the  Maine  Consumer  Credit 
Code  and  its  implementing  regulations 
are  exempt  from  chapters  2,  4  and  5  of 
the  Federal  Act.  (The  exemption  does 
not  apply  to  transactions  in  which  a 
Federally  chartered  institution  is  a 
creditor  or  lessor.) 

B.  Connecticut.  Credit  transactions 
subject  to  the  Connecticut  Truth  in 
Lending  Act  are  exempt  from  chapters 
2  and  4  of  the  Federal  Act.  (The 
exemption  does  not  apply  to 
transactions  in  which  a  Federally 
chartered  institution  is  a  creditor.) 

C.  Massachusetts.  Credit  transactions 
subject  to  the  Massachusetts  Truth  in 
Lending  Act  are  exempt  from  chapters 
2  and  4  of  the  Federal  Act.  (The 
exemption  does  not  apply  to 
transactions  in  which  a  Federally 
chartered  institution  is  a  creditor.) 

D.  Oklahoma.  Credit  or  lease 
transactions  subject  to  the  Oklahoma 
Consumer  Credit  Code  are  exempt  from 
chapters  2  and  5  of  the  Federal  Act. 

(The  exemption  does  not  apply  to ' 
sections  132  through  135  of  the  Federal 
Act,  nor  does  it  apply  to  transactions  in 
which  a  Federally  chartered  institution 
is  a  creditor  or'lessof.) 

E.  VFyommg. Credit  transactions 
subject  to  the  Wyoming  Consumer 
Credit  Code  are  exempt  ft-om  chapter  2 
of  the  Federal  Act.  (The  exemption  does 
not  apply  to  transactions  in  which  a 
Federally  chartered  institution  is  a 
creditor.) 


ii.  Although  RESPA  and  its 
implementing  Regulation  X  do  not 
provide  procedures  for  granting  State 
exemptions,  for  transactions  subject  to 
§  1026.19(e)  and  (f),  compliance  with 
the  requirements  of  §§  1026.19(e)  and 
(f),  1026.37,  and  1026.38  satisfies  the 
requirements  of  sections  4  and  5  of 
RESPA  (other  than  the  RESPA  section 
5(c)  requirements  regarding  provision  of 
a  list  of  certified  homeownership 
counselors).  If  such  a  transaction  is 
subject  to  one  of  the  State  exemptions 
previously  granted  by  the  Board  of 
Governors  and  noted  in  comment  29(a)- 
4.i  above,  however,  then  compliance 
with  the  requirements  of  any  State  laws 
and  regulations  incorporating  the 
requirements  of  §§  1026.19(e)  and  (f), 
1026.37,  and  1026.38  likewise  satisfies 
the  requirements  of  sections  4  and  5  of 
RESPA  (other  than  the  RESPA  section 
5(c)  requirements  regarding  provision  of 
a  list  of  certified  homeownership 
counselors)  and  the  provisions  of 
Regulation  X  (12  CFR  part  1024) 
implementing  those  sections  of  RESPA. 
***** 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 
***** 

Section  1026.37 — Content  of  Disclosures 
for  Certain  Mortgage  Transactions  (Loan 
Estimate) 

1.  Disclosures  not  applicable.  The 
disclosures  required  by  §  1026.37  are 
required  to  reflect  the  terms  of  the  legal 
obligation  between  the  parties,  and  if 
any  information  necessary  for  an 
accurate  disclosure  is  unknown  to  the 
creditor,  the  creditor  shall  make  the 
disclosure  in  good  faith,  based  on  the 
best  information  reasonably  available  to 
the  creditor  pursuant  to  §§  1026.17(c) 
and  1026.19(e).  See  comments  17(c)(1)- 
1, 17(c)(2)(i)-l  and  -2,  and  19(e)(l)(i)- 
1.  Where  a  disclosure  is  not  applicable 
to  a  particular  transaction,  unless 
otherwise  provided  by  §  1026.37,  form 
H-24  of  appendix  H  to  this  part  may  not 
be  modified  to  delete  the  disclosure 
from  form  H-24,  or  to  state  “not 
applicable”  or  “N/A”  in  place  of  such 
disclosure.  The  portion  of  the  form 
pertaining  to  the  inapplicable  disclosure 
may  be  left  blank,  unless  otherwise 
provided  by  §  1026.37.  For  example,  in 
a  transaction  for  which  the  consumer 
does  not  pay  points  to  the  creditor  to 
reduce  the  interest  rate,  the  amounts 
required  to  be  disclosed  by 
§  1026.37(f)(l)(i)  may  be  left  blank  on 
form  H-24.  As  provided  in  §  1026.37(i) 
and  (j),  however,  the  adjustable  payment 
and  adjustable  interest  rate  tables 
required  by  those  paragraphs  may  be 
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included  only  if  those  disclosures  are 
applicable  to  the  transaction  and 
otherwise  must  be  excluded. 

2.  Format.  See  §  1026. 37(o)  and  its 
commentary  for  guidance  on  the  proper 
format  to  be  used  in  making  the 
disclosures,  as  well  as  permissible 
modifitations. 

37(a)  General  information. 

3  7( a)( 3 )  Creditor. 

1.  Multiple  creditors.  For  transactions 
with  rnultiple  creditors,  see  §  1026.17(d) 
and  comment  17(d)-l  for  further 
guidance.  The  creditor  making  the 
disclosures,  however,  must  be  identified 
as  the  creditor  for  purposes  of 

§  1026.37(a)(3). 

2.  Mortgage  broker  as  loan  originator. 
In  transactions  involving  a  mortgage 
broker,  the  name  and  address  of  the 
creditor  must  be  disclosed,  if  known, 
even  if  the  mortgage  broker  provides  the 
disclosures  to  the  consumer  under 

§  1026.19(e)(l)(ii).  As  required  by 
§  1026.19(e)(l)(i),  the  mortgage  broker 
must  make  a  good  faith  effort  to  disclose 
the  name  and  address  of  the  creditor, 
but  if  the  name  of  the  creditor  is  not  yet 
known,  the  disclosure  required  by 
§  1026.37(a)(3)  may  be  left  blank.  See 
comment  37-1. 

37(a)(4)  Date  issued. 

1.  Applicable  date.  Section 
1026.37(a)(4)  requires  disclosure  of  the 
date  the  creditor  mails  or  delivers  the 
Loan  Estimate  to  the  consumer.  The 
creditor’s  method  of  delivery  does  not 
affect  the  date  issued.  For  example,  if 
the  creditor  hand  delivers  the  Loan 
Estimate  to  the  consumer  on  August  14, 

'  or  if  the  creditor  places  the  Loan 
Estimate  in  the  mail  on  August  14,  the 
date  disclosed  under  §  1026.37(a)(4)  is 
August  14. 

2.  Mortgage  broker  as  loan  originator. 
In  transactions  involving  a  mortgage 
broker,  the  date  disclosed  is  the  date  the 
mortgage  broker  mails  or  delivers  the 
Loan  Estimate  to  the  consumer,  because 
pursuant  to  §  1026.19(e)(l)(ii),  the 
mortgage  broker  is  required  to  comply 
with  all  relevant  requirements  of 

§  1026.19(e). 

37(a)(5)  Applicants. 

1.  Multiple  consumers.  If  there  is 
more  than  one  consumer  applying  for 
'the  credit,  §  1026.37(a)(5)  requires 
disclosure  of  the  name  and  the  mailing 
address  of  each  consumer  to  whom  the 
Loan  Estimate  will  be  delivered.  If  the 
names  and  mailing  addresses  of  all 
consumers  applying  for  the  credit  do 
not  fit  in  the  space  allocated  on  the 
Loan  Estimate,  an  additional  page  with 
that  information  may  be  appended  to 
the  end  of  the  form.  For  additional 
’information  on  permissible  changes,  see 
§  1026.37(o)(5)  and  its  commentary. 
37(a)(6)  Property. 


1.  Alternate  property  address.  Section 
1026.37(a)(6)  requires  disclosure  of  the 
address  including  the  zip  code  of  the 
property  that  secures  of  will  secure  the 
transaction.  A  creditor  complies  with 

§  1026.37(a)(6)  by  disclosing  a  complete 
address  for  purposes  of  the  U.S.  Postal 
Service.  If  the  address  is  unavailable,  a 
creditor  complies  with  §  1026.37(a)(6) 
by  disclosing  the  location  of  siich 
property  including  a  zip  code,  which  is 
required  in  all  instances.  Location  of  the 
property  under  §  1026.37(a)(6)  includes 
location  information,  such  as  a  lot 
number.  The  disclosure  of  multiple  zip 
codes  is  permitted  if  the  consumer  is 
investigating  home  purchase 
opportunities  in  multiple  zip  codes. 

2.  Personal  property.  Where  personal 
property  also  secures  the  credit 
transaction,  a  description  of  that 
property  may  be  disclosed,  at  the 
creditor’s  option  pursuant  to 

§  1026.37(a)(6),  if  a  description  fits  in 
the  space  provided  on  form  H-24  for  the 
disclosure  required  by  §  1026.37(a)(6). 

An  additional  page  may  not  be 
appended  to  the  form  to  disclose  a 
description  of  personal  property. 

3.  Multiple  properties.  Where  more 
than  one  property  secures  the  credit 
transaction,  §  1026.37(a)(6)  requires 
disclosure  of  all  properties.  If  the 
addresses  of  all  properties  securing  the 
transaction  do  not  fit  in  the  space 
allocated  on  the  Loan  Estimate,  an 
additional  page  with  that  information 
with  respect  to  real  properties  may  be 
appended  to  the  end  of  the  form. 

37(a)(7)  Sale  price. 

1.  Estimated  property  value.  In 
transactions  where  there  is  no  seller, 
such  as  in  a  refinancing, 

§  1026.37(a)(7)(ii)  requires  the  creditor 
to  disclose  the  estimated  value  of  the 
property  identified  in  §  1026.37(a)(6)  at  * 
the  time  the  disclosure  is  issued  to  the 
consumer.  The  creditor  may  use  the 
estimate  provided  by  the  consumer  at 
application,  or  if  it  has  performed  its 
own  estimate  of  the  property  value  by 
the  time  the  disclosure  is  provided  to 
the  consumer,  use  that  estimate.  If  the 
creditor  has  obtained  any  appraisals  or 
valuations  of  the  property  for  the 
application  at  the  time  the  disclosure  is 
issued  to  the  consumer,  the  value 
determined  by  the  appraisal  or 
.  valuation  to  be  used  during 
underwriting  for  the  application  is 
disclosed  as  the  estimated  property 
value.  If  the  creditor  has  obtained 
multiple  appraisals  or  valuations  and 
has  not  yet  determined  which  one  will 
be  used  during  underwriting,  it  may 
disclose  the  value  from  any  appraisal  or 
valuation  it  reasonably  believes  it  may 
use  in  underwriting  the  transaction.  In 
a  transaction  that  involves  a  sejler,  if  the 


sale  price  is  not  yet  known,  the  creditor 
complies  with  §  1026.37(a)(7)  if  it 
discloses  the  estimated  value  of  the 
property  that  it  used  as  the  basis  for  the 
disclosures  in  the  Loan  Estimate. 

2.  Personal  property.  In  transactions 
involving  personal  property  that  is 
separately  valued  from  real  property,  • 
only  the  value  of  the  real  property  is 
disclosed  pursuant  to  §  1026.37(a)(7). 
Where  personal  property  is  included  in 
the  sale  price  of  the  real  property  (for 
example,  if  the  consumer  is  purchasing 
the  furniture  inside  the  dwelling), 
however,  §  1026.37(a)(7)  permits 
disclosure  of  the  aggregate  price  without 
any  reduction  for  the  appraised  or 
estimated  value  of  the  personal 
property. 

37(a)(8)  Loan  term. 

1.  Partial  years. 

i.  Terms  to  maturity  of  24  months  or 
more.  Section  1026.37(a)(8)  requires 
disclosure  of  the  term  to  maturitv  in 
years,  or  months,  or  bpth,  as  applicable. 
Where  the  term  exceeds  24  months  and 
equals  a  whole  number  of  years,  a 
creditor  complies  with  §  1026.37(a)(8) 
by  disclosing  the  number  of  years, 
followed  by  the  designation  “years.” 
Where  the  term  exceeds  24  months  but 
does  not  equal  a  whole  number  of  years, 
a  credito'r  complies  with  §  1026.37(a)(8) 
by  disclosing  the  terrri  to  maturity  as  the 
number  of  years  followed  by  the 
designation  “yr.”  and  the  remaining 
number  of  months,  followed  by  the 
designation  “mo.”  For  example,  if  the 
term  to  maturity  of  the  transaction  is 
185  months,  the  correct  disclosure 
would  be  “15  yr.  5  mo.” 

ii.  Terms  to  maturity  of  less  than  24 
months.  If  the  term  to  maturity  is  less 
than  24  months  and  does  not  equal  a 
whole  number  of  years,  a  creditor 
complies  with  §  1026.37(a)(8)  by 
disclosing  the  number  of  months  only, 
followed  by  the  designation  “mo.”  For 
example,  if  the  term  to  maturity  of  a 
transaction  is  six  months  or  16  months, 
it  would  be  disclosed  as  “6  mo.”  or  “16 
mo.,”  respectively.  If  the  term  to 
maturity  is  12  months,  however  it 
would  be  disclosed  simply  as  “1  year.” 

2.  Adjustable  loan  term.  Section 
1026.37(a)(8)  requires  disclosure  of  the 
term  to  maturity  of  the  credit 
transaction.  If  the  term  to  maturity  is 
adjustable,  i.e.,  it  is  not  known  with 
certainty  at  consummation,  the  creditor 
complies  with  §  1026.37(a)(8),  if  it 
discloses  the  possible  range  of  the  loan 
term,  including  the  maximum  number 
of  years  possible  under  the  terms  of  the 
legal  obligation.  For  exafnple,  if  the  loan 
term  depends  on  the  value  of  interest 
rate  adjustments  during  the  term  of  the 
loan,  to  calculate  the  maximum  loan 
term,  the  creditor  assumes  that  the 
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interest  rate  rises  as  rapidly  as  possible 
after  consummation,  taking  into  account 
the  terms  of  the  legal  obligation,  • 
including  any  applicable  caps  on 
interest  rate  adjustments  and  lifetime 
interest  rate  cap. 

37(a)(9)  Purpose. 

1.  General.  Section  1026.37(aK9) 
requires  disclosure  of  the  consumer’s 
intended  use  of  the  credit.  In 
ascer*aining  the  consumer’s  intended 
use,  §  1026.37(a)(9)  requires  the  creditor 
to  consider  all  relevant  information 
known  to  the  creditor  at  the  time  of  the 
disclosure.  If  the  purpose  is  not  known, 
the  creditor  may  rely  on  the  consumer’s 
stated  purpose.  The  following  examples 
illustrate  when  each  of  the  permissible 
purposes  should  be  disclosed: 

i.  Purchase.  The  consumer  intends  to 
use  the  proceeds  from  the  transaction  to 
purchase  the  property  that  will  secure 
the  extension  of  credit. 

ii.  Refinance.  The  consumer 
refinances  an  existing  obligation  already 
secured  by  the  consumer’s  dwelling  to 
change  the  rate,  term,  or  other  loan 
features  and  may  or  may  not  receive 
cash  from  the  transaction.  For  example, 
in  a  refinance  with  no  cash  provided, 
the  new  amount  financed  does  not 
exceed  the  unpaid  principal  balance, 
any  earned  unpaid  finance  charge  on 
the  existing  debt,  and  amounts 
attributed  solely  to  the  costs  of  the 
refinancing.  Conversely,  in  a  refinance 
with  cash  provided,  the  consumer 
refinances  an  existing  mortgage 
obligation  and  receives  money  from  the 
transaction  that  is  in  addition  to  the 
funds  used  to  pay  the  unpaid  principal 
balance,  any  earned  unpaid  finance 
charge  on  the  existing  debt,  and 
amounts  attributed  solely  to  the  costs  of 
the  refinancing.  In  such  a  transaction, 
the  consumer  may,  for  example,  use  the 
newly-extended  credit-to  pay  off  the 
balance  of  the  existing  mortgage  and 
other  consumer  debt,  such  as  a  credit 
card  balance. 

iii.  Construction.  Section 
1026.37(a)(9)(iii)  requires  the  creditor  to 
disclose  that  the  loan  is  for  construction 
in  transactions  where  the  creditor 
extends  credit  to  finance  only  the  cost 
of  initial  construction  (construction- 
only  loan),  not  renovations  to  existing 
dwellings,  and  in  transactions  where  a 
multiple  advance  loan  may  be 

.  permanently  financed  by  the  same 
creditor  (construction-to-permanent 
loan).  In  a  construction-only  loan,  the 
borrower  may  be  required  to  make 
interest  only  payments  during  the  loan 
term  with  the  balance  commonly  due  at 
the  end  of  the  construction  project.  For 
additional  guidance  on  disclosing 
construction-to-permanent  loans,  see 


§  1026.17(c)(6)(ii),  comments  17(c)(6)-2 
and  -3,  and  appendix  D  to  this  part. 

iv.  Home  equity  loan.  The  creditor  is 
required  to  disclose  that  the  credit  is  for 
a  “home  equity  loan”  if  the  creditor 
intends  to  extend  credit  for  any  purpose 
other  than  a  purchase,  refinancing,  or 
construction.  This  disclosure  applies 
whether  the  loan  is  secured  by  a  first  or 
subordinate  lien. 

2.  Refinance  coverage.  The  disclosure 
requirements  under  §  1026.37(a)(9)(ii) 
apply  to  credit  transactions  that  meet 
the  definition  of  a  refinancing  under 
§  1026.20(a)  but  without  regard  to 
whether  they  are  made  by  a  creditor, 
holder,  or  servicer  of  the  existing 
obligation.  Section  1026.20(a)  applies 
only  to  refinancings  undertaken  by  the 
original  creditor  or  a  holder  or  servicer 
of  the  original  debt.  See  comment  20(a)- 
5. 

37(a)(10)  Product. 

1.  No  features.  If  the  loan  product 
disclosed  pursuant  to  §  1026.37(a)(l0) 
does  not  include  any  of  the  features 
de.scribed  in  §  1026.37(a)(10)(ii),  only 
lht3  product  type  and  introductory  and 
first  adjustment  periods,  if  applicable, 
are  disclosed.  For  example: 

i.  Adjustable  rate.  When  disclosing  an 
adjustable  rate  product,  the  disclosure 
of  the  loan  product  must  be  preceded  by 
the  length  of  the  introductory  period 
and  the  frequency  of  the  first  adjustment 
period  thereafter.  Thus,  for  example,  if 
the  loan  product  is  an  adjustable  rate 
with  an  introductory  rate  that  is  fixed 
for  the  first  five  years  of  the  loem  term 
and  then  adjusts  every  three  years 
starting  in  year  six,  the  disclosure 
required  by  §  1026.37(a)(10)  is  “5/3 
Adjustable  Rate.”  If  the  first  adjustment 
period  is  not  the  period  for  all 
adjustments  under  the  terms  of  the  legal 
'obligation,  the  creditor  should  still 
disclose  the  initial  adjustment  period 
and  should  not  disclose  other 
adjustment  periods.  For  example,  if  the 
loan  product  is  an  adjustable  rate  with 
an  introductory  rate  that  is  fixed  for  the 
first  five  years  of  the  loan  term  and  then 
adjusts  every  three  years  starting  in  year 
six,  and  then  annually  starting  in  year 
fifteen,  the  disclosure  required  by 
§  1026.37(a)(10)  would  still  be  “5/3 
Adjustable  Rate.” 

A.  No  introductory  period.  If  the  loan 
product  is  an  adjustable  rate  with  no 
introductory  rate,  the  creditor  should 
disclose  “0”  where  the  introductory  rate 
period  would  ordinarily  be  disclosed. 
For  example,  if  the  loan  product  is  an 
adjustable  rate  that  adjusts  every  three 
years  with  no  introductory  period,  the 
disclosure  required  by  §  1026.37(a.)(10) 
is  “0/3  Adjustable  Rate.” 

B.  Introductory  period  not  yet  known. 
If  the  loan  product  is  an  adjustable  ra!e 


with  an  introductory  period  that  is  not 
yet  known  at  the  time  of  delivery  of  the 
Loan  Estimate,  the  creditor  should 
disclose  the  shortest  potential 
introductory  period  for  the  particular 
loan  product  offered.  For  example,  if  the 
loan  product  is  an  adjustable  rate  with 
an  introductory  period  that  may  be 
between  36  and  48  months  and  the  rate 
would  then  adjust  every  year,  the 
disclosure  required  by  §  1026.37(a)(10) 
is  “3/1  Adjustable  Rate.” 

ii.  Step  rate.  If  the  loan  product  is  a 
step  rate  with  an  introductory  interest 
rate  that  lasts  for  ten  years  and  adjusts 
every  year  thereafter  for  the  next  five 
years,  and  then  adjusts  every  three  years 
for  the  next  15  years,  the  disclosure 
required  by  §  1026.37(a)(lt))  is  “10/1 
Step  Rate.”  If  the  loan  product  is  a  step 
rate  with  no  introductory  rate,  the 
creditor  should  disclose  “0”  where  the 
introductory  rate  period  would 
ordinarily  be  disclosed. 

iii.  Fixed  rate.  If  the  loan  product  is 
not  an  adjustable  rate  or  a  step  rate,  as 
described  in  §  1026.37(a)(10)(i)(A)  and 
(B),  even  if  an  additional  feature 
described  in  §  1026.37(a)(10)(ii)  may 
change  the  consumer’s  periodic 
payment,  the  disclosure  required  by 

§  1026.37(a)(10)(i)  is  “Fixed  Rate.” 

2.  Additional  features.  When 
disclosing  a  loan  product  with  at  least 
one  of  the  features  described'  in 
§  1026.37(a)(10)(ii),  §  1026.37(a)(10)(iii) 
and  (iv)  require  the  disclosure  of  only 
the  first  applicable  feature  in  the  order 
of  §  1026.37(a)(10)(ii)  and  that  it  be 
preceded  by  the  time  period  or  the 
length  of  the  introductory  period  and 
the  frequency  of  the  first  adjustment 
period,  as  applicable,  followed  by  a 
description  of  the  loan  product  and  its 
time  period  as  provided  for  in 
§  1026.37(a)(10)(i).  For  example: 

i.  Negative  amortization.  Some  loan 
products,  such  as  “payment  option” 
loans,  permit  the  borrower  to  make 
payments  that  are  insufficient  to  cover 
all  of  the  interest  accrued,  and  the 
unpaid  interest  ia  added  to  the  principal 
balance.  Where  the  loan  product 
includes  a  loan  feature  that  may  cause 
the  loan  balance  to  increase,  the 
disclosure  required  by 

§  1026.37(a)(10)(ii)(A)  is  preceded  by 
the  time  period  that  the  borrower  is 
permitted  to  make  payments  that  result 
in  negative  amortization  (e.g.,  “2  Year 
Negative  Amortization”),  followed  by 
the  loan  product  type.  Thus,  a  fixed  rate 
product  with  a  step-payment  feature  for 
the  first  two  years  of  the  legal  obligation 
that  may  negatively  amortize  is 
disclosed  as  “2  Year  Negative 
Amortization,  Fixed  Rate.” 

ii.  Interest  only.  When  disclosing  an 
“Interest  Only”  feature,  as  that  term  is 
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defined  in  §  1026.18(s)(7)(iv),  the 
applicable  time  period  must  precede  the 
label  “Interest  Only.”  Thus,  a  fixed  rate 
loan  with  only  interest  due  for  the  first 
five  years  of  the  loan  term  is  disclosed 
as  “5  Year  Interest  Only,  Fixed  Rate.”  If 
the  interest  only  feature  fails  to  cover 
the  total  interest  due  then,  as  required 
by  §  1026.37(a)(10)(iii),  the  disclosure 
must  reference  the  negative 
amortization  feature  and  not  the  interest 
only  feature  (i.e.,  “5  Year  Negative 
Amortization,  Fixed  Rate”). 

iii.  Step  payment.  When  disclosing  a 
step  payment  feature  (which  is 
sometimes  referred  to  instead  as  a 
graduated  payment),  the  period  of  time 
at  the  end  of  which  the  scheduled 
payments  will  change  must  precede  the 
label  “Step  Payment”  (e.g.,  “5  Year  Step 
Payment”)  followed  by  the  name  of  the 
loan  product.  Thus,  a  fixed  rate 
mortgage  subject  to  a  5-year  step 
payment  plan  is  disclosed  as  a  “5  Year 
Step  Payment,  Fixed  Rate.” 

iv.  Balloon  payment.  If  a  loan  product 
includes  a  “balloon  payment,”  as  that 
term  is  defined  in  §  1026.37(b)(5),  the 
disclosure  of  the  balloon  payment 
feature,  including  the  year  the  payment 
is  due,  precedes  the  disclosure  of  the 
loan  product.  Thus,  if  the  loan  product 
is  a  step  rate  with  an  introductory  rate 
that  lasts  for  three  years  and  adjusts 
each  year  thereafter  until  the  balloon 
payment  is  due  in  the  seventh  year  of 
the  loan  term,  the  disclosure  required  is 
“Year  7  Balloon  Payment,  3/1  Step 
Rate.”  If  the  loan  product  includes  more 
than  one  balloon  payment,  only  the 
earliest  year  that  a  balloon  payment  is 
due  shall  be  disclosed. 

V.  Seasonal  payment.  If  a  loan 
product  includes  a  seasonal  payment 
feature,  §  1026.37(a)(10)(ii)(E)  requires 
that  the  creditor  disclose  the  feature. 

The  feature  is  not,  however,  required  to 
be  disclosed  with  any  preceding  time 
period.  Disclosure  of  the  label  “Seasonal 
Payment”  without  any  preceding 
number  of  years  satisfies  this 
requirement. 

3.  Periods  not  in  whole  years. 

i.  Terms  of  24  months  or  more.  For 
product  types  and  features  that  have 
introductory  periods  or  adjustment 
periods  that  do  not  equate  to  a  number 
of  whole  years,  if  the  period  is  a  number 
of  months  that  is  24  or  greater  and  does 
not  equate  to  a  whole  number  of  years, 

§  1026.37(a){10)  requires  disclosure  of 
the  whole  number  of  years  followed  by 
a  decimal  point  with  the  remaining 
months  rounded  to  two  places.  For 
example,  if  the  loan  product  is  an 
adjustable  rate  with  an  introductory 
period  of  30  months  that  adjusts  every 
year  thereafter,  the  creditor  would  be 
required  to  disclose  “2.5/1  Adjustable 


Rate.”  If  the  introductory  period  were 
31  months,  the  required  disclosure 
would  be  2.58/1  Adjustable  Rate.” 

ii.  Terms  of  less  than  24  months.  For 
product  types  and  features  that  have 
introductory  periods  or  adjustment 
periods  that  do  not  equate  to  a  number 
of  whole  years,  if  the  period  is  less  than 
24  months,  §  1026.37(a)(10)  requires 
disclosure  of  the  number  of  months, 
followed  by  the  designation  “mo.”  For 
example,  if  the  product  type  is  an 
adjustable  rate  with  an  18-month 
introductory  period  that  adjusts  every 
18  months  starting  in  the  19th  month, 
the  required  disclosure  would  be  “18 
mo./18mo.  Adjustable  Rate.” 

iii.  Adjustments  more  frequent  than 
monthly.  For  adjustment  periods  that 
change  more  frequently  than  monthly, 

§  1026.37(a)(10)  requires  disclosure  of 
the  applicable  unit-period,  such  as 
daily,  w^eekly,  or  bi-weekly.  For 
example,  for  an  adjustable  rate 
construction  loan  with  no  introductory 
fixed  rate  period  where  the  interest  rate 
adjusts  every  seven  days,  the  disclosure 
required  by  §  1026.37(a)(10)  is  “0/ 
Weekly  Adjustable  Rate.” 

37(a)(ll)  Loan  type. 

1.  Other.  If  the  transaction  is  a  type 
other  than  a  conventional,  FHA,  or  VA 
loan,  §  1026.37(a)(ll)(iv)  requires  the 
creditor  to  disclose  the  loan  type  as 
“Other”  and  provide  a  name  or  brief 
description  of  the  loan  type.  For 
example,  a  loan  that  is  guaranteed  or 
funded  by  the  Federal  government 
under  the  Rural  Housing  Service  (RHS) 
of  the  U.S.  Department  of  Agriculture  is 
required  to  be  disclosed  under  the 
subcategory  “Other.”  Section 
1026.37(a)(ll)(iv)  requires  a  brief 
description  of  the  loan  type  (e.g., 
“RHS”).  A  loan  that  is  insured  or 
guaranteed  by  a  State  agency  must  also 
be  disclosed  as  “Other.” 

37(a)(12)  Loan  identification  number 
(Loan  ID#). 

1.  Unique  identifier.  Section 
1026.37(a)(12)  requires  that  the  creditor 
disclose  a  loan  identification  number 
that  may  be  used  by  the  creditor, 
consumer,  and  other  parties  to  identify 
the  transaction,  labeled  as 
“Loan  ID  # .”  The  loan  identification 
number  is  determined  by  the  creditor, 
which  number  may  contain  any  alpha¬ 
numeric  characters.  Because  the  number 
must  allow  for  the  identification  of  the 
particular  credit  transaction  under 
§  1026.37(a)(12),  a  creditor  must  use  a 
unique  loan  identification  number,  i.e., 
the  creditor  may  not  use  the  same  loan 
ideptification  number  for  different,  but 
related,  loan  transactions  (such  as 
different  Joans  to  the  same  borrower). 
Where  a  creditor  issues  a  revised  Loan 
Estimate  for  a  transaction,  the  loan 


identification  number  must  be  sufficient 
to  enable  identification  of  the 
transaction  pursuant  to  §  1026.37(a)(12). 

37(a)(13)  Rate  lock. 

1.  Interest  rate.  For  purposes  of 
§  1026.37(a)(13),  the  interest  rate  is 
locked  for  a  specific  period  of  time  if  the 
creditor  has  agreed  to  extend  credit  to 
the  consumer  at  a  given  rate,  subject  to 
contingencies  that  are  described  in  any 
rate  lock  agreement  between  the  creditor 
and  consumer. 

2.  Expiration  date.  The  disclosure 
required  by  §  1026.37(a)(13)(ii)  related 
to  estimated  closing  costs  is  required 
regardless  of  whether  the  interest  rate  is 
locked  for  a  specific  period  of  time  or 
whether  the  terms  and  costs  are 
otherwise  accepted  or  extended. 

3.  Time  zone.  The  disclosure  required 
by  §  1026.37(a)(13)  requires  the 
applicable  time  zone  for  all  times 
provided,  as  determined  by  the  creditor. 
For  example,  if  the  creditor  is  located  in 
New  York  and  determines  that  the  Loan 
Estimate  will  expire  at  5:00  p.m.  in  the 
time  zone  applicable  to  its  location, 
while  standard  time  is  in  effect,  the 
disclosure  must  include  a  reference  to 
the  Eastern  time  zone  (i.e.,  5:00  p.m. 
EST). 

37(b)  Loan  terms. 

1.  Legal  obligation.  The  disclosures 
required  by  §  1026.37  must  reflect  good 
faith  estimates  of  the  credit  terms  to 
which  the  parties  will  be  legally  bound 
for  the  transaction.  Accordingly,  if 
certain  terms  of  the  transaction  are 
known  or  reasonably  available  to  the 
creditor,  based  on  information  such  as 
the  consumer’s  selection  of  a  product 
type  or  other  information  in  the 
consumer’s  application,  §  1026.37 
requires  the  creditor  to  disclose  those 
credit  terms.  For  exampl#,  if  the 
consumer  selects  a  product  type  with  a 
prepayment  penalty,  §  1026.37(b)(4) 
requires  disclosure  of  the  maximum 
amount  of  the  prepayment  penalty  and 
period  in  which  the  prepayment  penalty 
may  be  charged  as  known  to  the  creditor 
at  the  time  the  disclosures  are  provided. 

37(b)(2)  Interest  rate. 

1.  Interest  rate  at  consummation  not 
known.  Where  the  interest  rate  that  will 
apply  at  consummation  is  not  known  at 
the  time  the  creditor  must  deliver  the 
disclosures  required  by  §  1026.19(e), 

§  1026.37(b)(2)  requires  disclosure  of  the 
fully-indexed  rate,  defined  as  the  index 
plus  the  margin  at  consummation. 
Although  §  1026.37^)(2)  refers  to  the 
index  plus  margin  “at  consummation,” 
if  the  index  value  that  will  be  in  effect 
at  consummation  is  unknown  at  the 
time  the  disclosures  are  provided 
pursuant  to  §  1026.19(e)(l)(iii),  i.e., 
within  three  business  days  after  receipt 
of  a  consumer’s  application,  the  fully- 
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indexed  rate  disclosed  under 
§  1026.37(b)(2)  may  be  based  on  the 
index  in  effect  at  the  time  the  disclosure 
is  delivered.  The  index  in  effect  at 
consummation  (or  the  time  the 
disclosure  is  delivered  pursuant  to 
§  1026.19(e))  need  not  be  used  if  the 
contract  provides  for  a  delay  in  the 
implementation  of  changes  in  an  index 
value.  For  example,  if  the  contract 
specifies  that  rate  changes  are  based  on 
the  index  value  in  effect  45  days  before 
the  change  date,  creditors  may  use  any 
index  value  in  effect  during  the  45  days 
before  consummation  (or  any  earlier 
date  of  disclosure)  in  calculating  the 
fully-indexed  rate  to  be  disclosed. 

37(b)(3)  Principal  and  interest 
payment. 

1.  Frequency  of  principal  and  interest 
payment.  Pursuant  to  §  1026.37(o)(5)(i), 
if  the  contract  provides  for  a  unit- 
period,  as  defined  in  appendix  J  to  this 
part,  of  a  month,  such  as  a  monthly 
payment  schedule,  the  payment 
disclosed  under  §  1026.37(b)(3)  should 
be  labeled  “Monthly  Principal  & 

Interest.”  If  the  contract  requires  bi¬ 
weekly  payments  of  principal  or 
interest,  the  payment  should  be  labeled 
“Bi-Weekly  Principal  &  Interest.”  If  a 
creditor  voluntarily  permits  a  payment 
schedule  not  provided  for  in  the 
contract,  such  as  an  informal  principal- 
reduction  arrangement,  the  disclosure 
should  reflect  only  the  payment 
frequency  provided  for  in  the  contract. 
See  §  1026.17(c)(1). 

2.  Initial  periodic  payment  if  not 
Icnown.  Pursuant  to  §  1026.37(b)(3),  the 
initial  periodic  payment  amount  that 
will  be  due  under  the  terms  of  the  legal  . 
obligation  must  be  disclosed.  If  the 
initial  periodic  payment  is  not  known 
because  it  will  be  based  on  an  interest 
rate  at  consummation  thatTs  not  known 
at  the  time  the  disclosures  required  by 

§  1026.19(e)  must  be  provided,  for 
example  if  it  is  based  on  an  external 
index  that  may  fluctuate  before 
consummation,  §  1026.37(b)(3)  requires 
that  the  disclosure  be  based  on  the  fully- 
indexed  rate  disclosed  under 
§  1026.37(b)(2).  See  comment  37(b)(2)-l 
for  guidance  regarding  calculating  the 
fully-indexed  rate. 

37(b)(4)  Prepayment  penalty. 

1.  Transaction  incluaes  a  prepayment 
penalty.  Section  1026.37(b)(4)  requires 
disclosure  of  a  statement  of  whether  the 
transaction  includes  a  prepayment 
penalty.  If  the  transaction  includes  a 
prepayment  penalty,  §  1026.37(b)(7)  sets 
forth  the  information  that  must  be 
disclosed  under  §  1026.37(b)(4)  (i.e.,  the 
maximum  amount  of  the  prepayment 
penalty  that  may  be  imposed  under  the 
terms  of  the  loan  contract  and  the  date 
on  which  the  penalty  will  no  longer  be 


imposed).  For  an  example  of  such 
disclosure,  see  form  H-24  of  appendix 
H  to  this  part.  The  disclosure  under 
§  1026.37(b)(4)  applies  to  transactions 
where  the  terms  of  the  loan  contract 
provide  for  a  prepayment  penalty,  even 
though  the  creditor  does  not  know  at  the 
time  of  the  disclosure  whether  the 
consumer  will,  in  fact,  mqke  a  payment 
to  the  creditor  that  would  cause 
imposition  of  the  penalty.  For  example, 
if  the  monthly  interest  accrual 
amortization  method  described  in  ' 
comment  37(b)(4)-2.i  is  used  such  that 
interest  is  assessed  on  the  balance  for  a 
full  month  even  if  the  consumer  makes 
a  full  prepayment  before  the  end  of  the 
month,  the  transaction  includes  a 
prepayment  penalty  that  must  be 
disclosed  pursuant  to  §  1026.37(b)(4). 

2.  Examples  of  prepayment  penalties. 
For  purposes  of  §  1026.37(b)(4),  the 
following  are  examples  of  prepayment 
penalties: 

i.  A  charge  determined  by  treating  the 
loan  balance  as  outstanding  for  a  period 
of  time  after  prepayment  in  full  and 
applying  the  interest  rate  to  such 
“balance,”  even  if  the  charge  results 
from  interest  accrual  amortization  used 
for  other  payments  in  the  transaction 
under  the  terms  of  the  loan  contract. 
“Interest  accrual  amortization”  refers  to 
the  method  by  which  the  amount  of 
interest  due  for  each  period  (e.g., 
month)  in  a  transaction’s  term  is 
determined.  For  example,  “nionthly 
interest  accrual  amortization”  treats 
each  payment  as  made  on  the 
scheduled,  monthly  due  date  even  if  it 
is  actually  paid  early  or  late  (until  the 
expiration  of  any  grace  period).  Thus, 
under  the  terms  of  a  loan  contract 
providing  for  monthly  interest  accrual 
amortization,  if  the  amount  of  interest 
due  on  May  1  for  the  preceding  month 
of  April  is  $3,000,  the  loan  contract  will 
require  payment  of  $3,000  in  interest  for 
the  month  of  April  whether  the  payment 
is  made  on  April  20,  on  May  1,  or  on 
May  10.  In  this  example,  if  the 
consumer  prepays  the  loan  in  full  on 
April  20  and  if  the  accrued  interest  as 
of  that  date  is  $2,000,  then  assessment 
of  a  charge  of  $3,000  constitutes  a 
prepayment  penalty  of  $1,000  because 
the  amount  of  interest  actually  earned 
through  April  20  is  only  $2,000. 

ii.  A  fee,  such  as  an  origination  or 
other  loan  closing  cost,  that  is  waived 
by  the  creditor  on  the  condition  that  the 
consumer  does  not  prepay  the  loan.  See 
comment  37(b)(4)-3.iii  below  for 
additional  guidance  regarding  waived 
bona  fide  third-party  charges  imposed 
by  the  creditor  if  the  consumer  pays  all 
of  a  covered  transaction’s  principal 
before  the  date  on  which  the  principal 


is  due  sooner  than  36  months  after 
consummation. 

iii.  A  minimum  finance  charge  in  a 
simple  interest  transaction. 

iv.  Computing  a  refund  of  unearned 
interest  by  a  method  that  is  less 
favorable  to  the  consumer  than  the 
actuarial  method,  as  defined  by  section 
933(d)  of  the  Housing  and  Community 
Development  Act  of  1992,  15  U.S.C. 
1615(d).  For  purposes  of  computing  a 
"refund  of  unearned  interest,  if  using  the 
actuarial  method  defined  by  applicable 
State  law  results  in  a  refund  that  is 
greater  than  the  refund  calculated  by 
using  the  method  described  in  section 
933(d)  of  the  Housing  and  Community 
Development  Act  of  1992,  creditors 
should  use  the  State  law  definition  in 
determining  if  a  refund  is  a  prepayment 
penalty. 

3.  Fees  that  are  not  prepayment 
penalties.  For  purposes  of 
§  1026.37(b)(4),  fees  that  are  not 
prepayment  penalties  include,  for 
example: 

i.  Fees  imposed  for  preparing  and 
providing  documents  when  a  loan  is 
paid  in  full,  if  such  fees  are  imposed 
whether  or  not  the  loan  is  prepaid. 
Examples  include  a  loan  payoff 
statement,  a  reconveyance  document,  or 
another  document  releasing  the 
creditor’s  security  interest  in  the 
dwelling  that  secures  the  loan. 

ii.  Loan  guarantee  fees. 

iii.  A  waived  bona  fide  third-party 
charge  imposed  by  the  creditor  if  the 
consumer  pays  all  of  a  covered 
transaction’s  principal  before  the  date 
on  which  the  principal  is  due  sooner 
than  36  months  after  consummation. 

For  example,  assume  that  at 
consummation,  the  creditor  waives 
$3,000  in  closing  costs  to  cover  bona 
fide  third-party  charges  but  the  terms  of 
the  loan  agreement  provide  that  the 
creditor  may  recoup  the  $3,000  in 
waived  charges  if  the  consumer  repays 
the  entire  loan  balance  sooner  than  36 
months  after  consummation.  The  $3,000 
charge  is  not  a  prepayment  penalty.  In 
contrast,  for  example,  assume  that  at 
consummation,  the  creditor  waives 
$3,000  in  closing  costs  to  cover  bona 
fide  third-party  charges  but  the  terms  of 
the  loan  agreement  provide  that  the 
creditor  may  recoup  $4,500  in  part  to 
recoup  waived  charges,  if  the  consumer 
repays  the  entire  loan  balance  sooner 
than  36  months  after  consummation. 
The  $3,000  that  the  creditor  may  impose 
to  cover  the  waived  bona  fide  third- 
party  charges  is  not  a  prepayment 
penalty,  but  the  additional  $1,500 
charge  is  a  prepayment  penalty  and 
must  be  disclosed  pursuant  to 

§  1026.37(b)(4). 
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4.  Rebate  of  finance  charge.  For  an 
obligation  that  includes  a  finance  charge 
that  does  not  take  into  account  each 
reduction  in  the  principal  balance  of  the 
obligation,  the  disclosure  under 
§  1026.37(b)(4)  reflects  whether  or  not 
the  consumer  is  entitled  to  a  rebate  of 
any  finance  charge  if  the  obligation  is 
prepaid  in  full  or  part.  Finance  charges 
that  do  not  take  into  account  each 
reduction  in  the  principal  balance  of  an 
obligation  may  include  precomputed 
finance  charges.  If  any  portion  of  an 
unearned  precomputed  finance  charge 
will  not  be  provided  as  a  rebate  upon 
full  prepayment,  the  disclosure  required 
by  §  1026.37(b)(4)  will  be  an  affirmative 
answer,  indicate  the  maximum  amount 
of  such  precomputed  finance  charge 
that  may  not  be  provided  as  a  rebate  to 
the  consumer  upon  any  prepayment, 
and  state  when  the  period  during  which 
a  full  rebate  would  not  be  provided 
terminates,  as  required  by 
§  1026.37(b)(7).  If,  instead,  there  will  be 
a  full  rebate  of  the  precomputed  finance 
charge  and  no  other  prepayment  penalty 
imposed  on  the  consumer,  to  comply 
with  the  requirements  of  §  1026.37(b)(4) 
and  (7),  the  creditor  states  a  negative 
answer  only.  If  the  transaction  involves 
both  a  precomputed  finance  charge  and 
a  finance  charge  computed  by 
application  of  a  rate  to  an  unpaid 
balance,  disclosure  about  both  the 
entitlement  to  any  rebate  of  the  finance 
charge  upon  prepayment  and  any  other 
prepayment  penalty  are  made  as  one 
disclosure  under  §  1026.37(b)(4),  stating 
one  affirmative  or  negative  answer  and 
an  aggregated  amount  and  time  period 
for  the  information  required  by 
§  1026.37(b)(7).  For  example,  if  in  such 
a  transaction,  a  portion  of  the 
precomputed  finance  charge  will  not  be 
provided  as  a  rebate  and  the  loan 
contract  also  provides  for  a  prepayment 
penalty  based  on  the  amount  prepaid, 
both  disclosures  are  made  under 
§  1026.37(b)(4)  as  one  aggregate  amount, 
stating  the  maximum  amount  and  time 
period  under  §  1026.37(b)(7).  If  the 
transaction  instead  provides  a  rebate  of 
the  precomputed  finance  charge  upon 
prepayment,  but  imposes  a  prepayment 
penalty  based  on  the  amount  prepaid,  to 
comply  with  §  1026.37(b)(4),  the 
creditor  states  an  affirmative  answer  and 
the  information  about  the  prepayment 
penalty,  as  required  by  §  1026.37(b)(7). 
For  further  guidance  and  examples  of 
these  types  of  charges,  see  comment 
18(k)(2)-l.  For  analogous  guidance,  see 
comment  18(k)^2.  For  further  guidance 
on  prepaid  finance*  charges  generally, 
see  comment  18(k)-3. 

5.  Additional  guidance.  For  additional 
guidance  generally  on  disclosure  of 


prepayment  penalties,  see  comment 
18(k)-l. 

37(b)(5)  Balloon  payment. 

1 .  Regular  perioaic  payment.  If  a 
payment  is  not  itself  a  regular  periodic 
payment  and  is  more  than  two  times 
any  one  regular  periodic  payment 
during  the  loan  term,  then  it  is  disclosed 
as  a  balloon  payment  under 
§  1026.37(b)(5).  The  regular  periodic 
payments  used  to  determine  whether  a 
payment  is  a  balloon  payment  under 
§  1026.37(b)(5)  are  the  payments  of 
principal  and  interest  (or  interest  only, 
depending  on  the  loan  features) 
specified  under  the  terms  of  the  loan 
contract  that  are  due  from  the  consumer 
for  two  or  more  unit-periods  in 
succession.  All  regular  periodic 
payments  during  the  loan  term  are  used 
to  determine  whether  a  particular 
payment  is  a  balloon  payment, 
regardless  of  whether  the  regular 
periodic  payments  have  changed  during 
the  loan  term  due  to  rate  adjustments  or 
other  payment  changes  permitted  or 
required  under  the  loan  contract. 

i.  For  example,  assume  that,  under  a 
15-year  step  rate  mortgage,  the  loan 
contract  provides  for  scheduled 
monthly  paymenis  of  $300  each  during 
the  years  one  through  three  and 
scheduled  monthly  payments  of  $700 
each  during  years  four  through  15.  If  an 
irregular  payment  of  $1,000  is 
scheduled  during  the  final  month  of 
year  15,  that  payment  is  disclosed  as  a 
balloon  payment  under  §  1026.37(b)(5), 
because  it  is  more  than  two  times  the 
regular  periodic  payment  amount  of 
$300  during  years  one  through  three. 
This  is  the  case  even  though  the 
irregular  payment  is  not  more  than  two 
times  the  regular  periodic  payment  of 
$700  per  month  during  years  four 
through  fifteen.  The  $700  monthly 
payments  during  years  four  through 
fifteen  are  not  balloon  payments  even 
though  they  are  more  than  two  times  the 
regular  periodic  payments  during  years 
one  through  three,  because  they  are 
regular  periodic  payments. 

ii.  If  the  loan  has  an  adjustable  rate 
under  which  the  regular  periodic 
payments  may  increase  after 
consummation,  but  the  amounts  of  such 
payment  increases  (if  any)  are  unknown 
at  the  time  of  consummation,  then  the 
regular  periodic  payments  are  based  on 
the  fully-indexed  rate,  except  as 
otherwise  determined  by  any  premium 
or  discounted  rates,  the  application  of 
any-  interest  rate  adjustment  caps,  or  any 
other  known,  scheduled  rates  under  the 
terms  specified  in  the  loan  contract.  For 
analogous  guidance,  see  comments 
17(c)(l)-8  and  -10.  Similarly,  if  a  loan 
has  an  adjustable  interest  rate  which 
does  not  adjust  the  regular  periodic 


payment  but  would,  if  the  rate 
increased,  increase  only  the  final 
payment,  the  amount  of  the  final 
payment  for  purposes  of  the  balloon 
paynient  determination  is  based  on  the 
fully-indexed  rate,  except  as  otherwise  . 
determined  by  any  premium  or 
discounted  rate  caps,  or  any  other 
known,  scheduled  rates  under  the  terms 
specified  in  the  loan  contract.  For 
example,  assume  that,  under  a  30-year 
adjustable  rate  mortgage,  (1)  the  loan 
contract  requires  monthly  payments  of 
$300  during  years  one  through  five,  (2) 
the  loan  contract  permits  interest  rate 
increases  every  three  years  stcirting  in 
the  sixth  year  up  to  the  fully-indexed 
rate,  subject  to  caps  on  interest  rate 
adjustments  specified  in  the  loan 
contract,  (3)  based  on  the  application  of 
the  interest  rate  adjustment  caps,  the 
interest  rate  may  increase  to  the  fully- 
indexed  rate  starting  in  year  nine,  and 
(4)  the  monthly  payment  based  on  the 
fully-indexed  rate  is  $700.  The  regular 
periodic  payments  during  years  one 
through  five  are  $300  per  month, 
because«they  are  known  and  scheduled. 
The  regular  periodic  payments  during 
years  six  through  eight  are  up  to  $700 
per  month,  based  on  the  fully-indexed 
rate  but  subject  to  the  application  of 
interest  rate  adjustment  caps  specified 
under  the  loan  contract.  The  regular 
periodic  payments  during  years  nine 
through  thirty  are  $700,  based  on  the 
fully-indexed  rate.  Therefore,  if  an 
irregular  payment  of  $1,000  is 
scheduled  during  the  final  month  of 
year  30,  that  payment  is  disclosed  as  a 
balloon  payment  under  §  1026.37(b)(5), 
because  it  is  more  than  two  times  the 
regular  periodic  payment  amount  of 
$300  during  years  one  through  five.  This 
is  the  case  even  though  the  irregular 
payment  is  not  more  than  two  times  the 
regular  periodic  payment  during  years 
nine  through  thirty  (i.e.,  based  on  the 
fully-indexed  rate).  However,  the 
regular  periodic  payments  during  years 
six  through  thirty  themselves  are  not 
balloon  payments,  even  though  they 
may  be  more  than  two  times  the  regular 
periodic  payments  during  years  one 
through  five. 

iii.  For  a  loan  with  a  negative 
amortization  feature,  the  regular 
periodic  payment  does  not  take  into 
account  the  possibility  that  the 
consumer  may  exercise  an  option  to 
make  a  payment  greater  than  the 
scheduled  periodic  payment  specified 
under  the  terms  of  the  loan  contract,  if 
any. 

iv.  A  final  payment  that  differs  ft-om 
other  regular  periodic  payments  because 
of  rounding  to  account  for  payment 
amounts  including  fractions  of  cents  is 
still  a  regular  periodic  payment  and 
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need  not  be  disclosed  as  a  balloon 
payment  under  §  1026.37(b)(5). 

V.  The  disclosure  of  balloon  payments 
in  the  “Projected  Payments”  table  under 
§  1026.37(c)  is  governed  by  that  section 
and  its  commentary,  rather  than 
§  1026.37(b)(5),  except  that  the 
determination,  as  a  threshold  matter,  of 
whether  a  payment  disclosed  under 
§  1026.37(c)  is  a  balloon  payment  is 
made  in  accordance  with  §  1026.37(b)(5) 
and  its  commentary. 

2.  Single  and  double  payment 
tmnsactions.  The  definition  of  a 
“balloon  payment”  under 
§  1026.37(b)(5)  includes  the  payments 
under  transactions  that  require  only  one 
or  two  payments  during  the  loan  term, 
even  though  a  single  payment 
transaction  does  not  require  regular 
periodic  payments,  and  a  transaction 
with  only  two  scheduled  payments 
during  the  loan  term  may  not  require 
regular  periodic  payments. 

37(b)t6)  Adjustments  after 
consummation. 

1.  Periods  not  in  whole  years.  For 
guidance  on  how  to  disclose  incieases 
after  consummation  that  occur  after  a 
period  that  does  not  equate  to  a  number 
of  whole  years  in  compliance  with 
§  1026.37(b)(6),  see  comment  37(a)(l0)- 
3. 

37(b)(6)(i)  Adjustment  in  loan 
amount. 

1.  Additional  information  regarding 
adjustment  in  loan  amount.  A  creditor 
complies  with  the  requirement  under 
§  1026.37(b)(6)(i)  to  disclose  additional 
information  indicating  whether  the 
maximum  principal  balance  is  potential 
or  is  scheduled  to  occur  under  the  terms 
of  the  legal  obligation  by  using  the 
phrase  “Can  go  as  high  as”  or  “Goes  as 
high  as,”  respectively.  A  creditor 
complies  with  the  requirement  under 
§  1026.37(b)(6)(i)  to  disclose  additional 
information  indicating  the  due  date  of 
the  last  payment  that  may  cause  the 
principal,  balance  to  increase  by  using 
the  phrase  “Increases  until.”  See  form 
H-24  of  appendix  H  to  this  part  for  the 
required  format  of  such  phrases,  which 
is  required  for  federally  related 
mortgage  loans  under  §  1026.37(o)(3). 

37llb)(6)(ii)  Adjustment  in  interest 
rate. 

1.  Additional  information  regarding 
adjustment  in  interest  rate.  A  creditor 
complies  with  the  requirement  under 
§  1026.37(b)(6)(ii)  to  disclose  additional 
information  indicating  the  frequency  of 
adjustments  to  the  interest  rate  and  date 
when  the  interest  rate  may  first  adjust 
by  using  the  phrases  “Adjusts  every” 
and  “starting  in.”  A  creditor  complies 
with  the  requirement  under 
§  1026.37(b)(6)(ii)  to  disclose  additional 
information  indicating  the  maximum 


interest  rate,  and  the  first  date  when  the 
interest  rate  can  reach  the  maximum 
interest  rate  using  the  phrase  “Can  go  as 
high  as”  and  then  indicating  the  date  at 
the  end  of  that  phrase  or  for  a  scheduled 
maximum  interest  rate  under  a  step  rate 
loan,  “Goes  as  high  as.”  If  the  loan  term 
may  increase  based  on  an  interest  rate 
adjustment,  the  disclosure  shall  indicate 
the  maximum  possible  loan  term  using 
the  phrase  “Can  increase  loan  term  to.” 
See  form  H-24  of  appendix  H  to  this 
part  for  the  required  format  of  such 
phrases,  which  is  required  for  federally 
related  mortgage  loans  under 
§1026.37(o)(3). 

2.  Interest  rates  that  adjust  at  multiple 
intervals.  If  the  terms  of  the  legal 
obligation  provide  for  more  than  one 
adjustment  period,  §  1026.37(b)(6)(ii) 
requires  disclosure  of  only  the 
fi'equency  of  the  first  interest  rate 
adjustment.  For  example,  if  the  interest 
rate  is  fixed  for  five  years,  then  adjusts 
every  two  years  starting  in  year  six,  then 
adjusts  every  year  starting  in  year  10, 
the  disclosure  required  is  “Adjusts 
every  2  years  starting  in  year  6.” 

37(b)(6)(iii)  Increase  in  periodic 
payment. 

1.  Additional  information  regarding 
increase  in  periodic  payment.  A  creditor 
complies  with  the  requirement  under 
§  1026.37(b)(6)(iii)  to  disclose  additional 
information  indicating  the  scheduled 
frequency  of  adjustments  to  the  periodic 
principal  and  interest  payment  by  using 
the  phrases  “Adjusts  every”  and 
“starting  in.”  A  creditor  complies  with 
the  requirement  under 
§  1026.37(b)(6)(iii)  to  disclose  additional 
information  indicating  the  maximum 
possible  periodic  principal  and  interest 
payment,  and  the  date  when  the  . 
periodic  principal  and  interest  payment 
may  first  equal  the  maximum  principal 
and  interest  payment  by  using  the 
phrase  “Can  go  as  high  as”  and  then 
indicating  the  date  at  the  end  of  that 
phrase  or  for  a  scheduled  maximum 
amount,  such  as  under  a  step  payment 
loan,  “Goes  as  high  as.”  A  creditor 
complies  with  the  requirement  under 
§  1026.37Cb)(6)(iii)  to  indicate  that  there 
is  a  period  during  which  only  interest 
is  required  to  be  paid  and  the  due  date 
of  the  last  periodic  payment  of  such 
period  using  the  phrase  “Includes  only 
interest  and  no  principal  until.”  See 
form  H-24  of  appendix  H  to  this  part  for 
the  required  format  of  such  phrases, 
which  is  required  for  federally  related 
mortgage  loans  under  §  1026.37(o)(3). 

2i  Periodic  principal  and  interest 
payments  that  adjust  at  multiple 
intervals.  If  there  are  multiple  periods  of 
adjustment  under  the  terms  of  the  legal 
obligation,  §  1026.37(b)(6)(iii)  requires 
disclosure  of  the  firequency  of  only  the 


first  adjustment  to  the  periodic 
principal  and  interest  payment, 
regardless  of  the  basis  for  the 
adjustment.  Accordingly,  where  the 
periodic  principal  and  interest  payment 
may  change  because  of  more  than  one 
factor  and  such  adjustments  are  on 
different  schedules,  the  frequency 
disclosed  is  the  adjustment  of, 
whichever  factor  adjusts  first.  For 
example,  where  the  interest  rate  for  a 
transaction  is  fixed  until  year  six  and 
then  adjusts  every  three  years  but  the 
transaction  also  has  a  negative  . 
amortization  feature  that  ends  in  year 
seven,  §  1026.37(b)(6)(iii)  requires 
disclosure  that  the  interest  rate  will 
adjust  every  three  years  starting  in  year 
six  because  the  periodic  principal  and 
interest  payment  adjusts  based  on  the 
interest  rate  before  it  adjusts  based  on 
the  end  of  the  negative  amortization 
period. 

37(b)(7)  Details  about  prepayment 
penalty  and  balloon  payment. 

Paragraph  37(b)(7)(i). 

1.  Maximum  prepayment  penalty. 
Section  1026.37(b)(7)(i)  requires 
disclosure  of  the  maximum  amount  of 
the  prepayment  penalty  that  may  be 
imposed  under  the  terms  of  the  legal 
obligation.  The  creditor  complies  with 
§  1026.37(b)(7)(i)  when  it  assumes  that 
the  consumer  prepays  at  a  time  when 
the  prepayment  penalty  may  be  charged 
and  that  the  consumer  makes  all 
payments  prior  to  the  prepayment  on  a 
timely  basis  and  in  the  amount  required 
by  the  terms  of  the  legal  obligation.  The 
creditor  must  determine  the  maximum 
of  each  amount  used  in  calculating  the 
prepayment  penalty.  For  example,  if  a 
transaction  is  fully  amortizing  and  the 
prepayment  penalty  is  two  percent  of 
the  loan  balance  at  the  time  of 
prepayment,  the  prepayment  penalty 
amount  should  be  determined  by  using 
the  highest  loan  balance  possible  during 
the  period  in  which  the  penalty  may  be 
imposed.  If  more  than  one  type  of 
prepayment  penalty  applies,  the 
creditor  must  aggregate  the  maximum 
amount  of  each  type  of  prepayment 
penalty  in  the  maximum  penalty 
disclosed. 

2.  Additional  information  regarding 
prepayment  penalty.  A  creditor 
complies  with  the  requirement  under 

§  1026.37(b)(7)(i)  to  disclose  additional 
information  indicating  the  maximum 
amount  of  the  prepayment  penalty  that 
may  be  imposed  and  the  date  when  the 
period  during  which  the  penalty  may  be 
imposed  terminates  using  the  phrases 
“As  high  as”  and  “if  you  pay  off  the 
loan  during.”  See  form  H-24  of 
appendix  H  to  this  part  for  the  required 
format  of  such  phrases,  which  is 
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required  for  federally  related  mortgage 
loans  under  §  1026.37(o)(3). 

Paragraph  37(b)(7)(ii). 

1.  Aaditional  information  regarding 
balloon  payment.  A  creditor  complies 
with  the  requirement  under 
§  1026.37(bj(7)(ii)  to  disclose  additional 
information  indicating  the  maximum 
amount  of  the  balloon  payment  and  the 
due  date  of  such  payment  using  the 
phrases  “You  will  have  to  pay”  and  “at 
the  end  of.”  See  form  H-24  of  appendix 
H  to  this  part  for  the  required  format  of 
such  phrases,  which  is  required  for 
federally  related  mortgage  loans  under 
§  1026.37(o)(3).  If  the  transaction 
includes  more  than  one  balloon 
payment,  a  creditor  complies  with 
§  1026.37(b)(7)(ii)  by  disclosing  the 
highest  of  the  balloon  payments  and  the 
due  date  of  that  payment. 

37(b)(8)  Timing. 

1.  Whole  years.  For  adjustments  that 
occur  after  a  period  of  whole  years,  the 
timing  of  information  required  by 

§  1026.37(b)(8)  starts  with  year  number 
“1,”  counting  from  the  date  that  interest 
for  the  first  scheduled  periodic  payment 
begins  to  accrue  for  §  1026.37(b)(8)(i),  or 
from  the  due  date  of  the  first  periodic 
payment  for  §  1026.37(b)(8)(ii),  or  from 
the  date  of  consummation  for 
§  1026.37(b)(8)(iii).  For  example,  an 
interest  rate  that  is  fixed  for  five  years 
and  can  first  adjust  at  the  beginning  of 
the  61st  month  ft-om  the  date  that 
interest  for  the  regularly  scheduled 
periodic  payment  began  to  accrue 
would  be  disclosed  as  beginning  to 
adjust  in  “year  6.”  A  monthly  periodic 
payment  that  adjusts  starting  with  the 
61st  scheduled  payment  likewise  would 
be  disclosed  as  adjusting  in  “year  6.” 

2.  Periods  not  in  whole  years.  For 
adjustments  that  occur  after  a  number  of 
months  less  than  24  that  do  not  equate 
to  a  number  of  whole  years  or  within  a ' 
number  of  days  less  than  a  week,  see  the 
guidance  provided  in  comment 
37(a)(10)-3. 

37(c)  Projected  payments. 

1.  Definitions.  For  purposes  of 
§  1026.37(c),  the  terms  “adjustable  rate,” 
“fixed  rate,”  “negative  amortization,” 
and  “interest  only”  have  the  meanings 
in  §  1026.37(a)(10). 

37(c)(  1 )  Periodic  payment  or  range  of 
payments. 

Paragraph  3  7(c)(l)(i). 

1.  Periodic  payments.  For  purposes  of 
§  1026.37(c)(l)(i),  the  periodic  payment 
is  the  regularly  scheduled  payment  of 
principal  and  interest,  mortgage 
insurance  premiums,  and  escrow 
payments  described  in  §  1026.37(c)(2) 
without  regard  to  any  final  payment  that 
differs  from  other  payments  because  of 
rounding  to  account  for  payment 
amounts  including  fi'actions  of  cents. 


2.  Initial  periodic  payment  or  range  of 
payments.  Section  1026.37(c)(l)(i) 
requires  the  creditor  to  disclose  the 
initial  periodic  payment  or  range  of 
payments.  The  disclosure  required  is  of 
the  actual  periodic  payment  or  range  of 
payments  that  corresponds  to  the 
interest  rate  that  will  apply  at 
consummation,  including  any  initial 
discounted  or  premium  interest  rate.  For 
examples  of  discounted  and  premium 
rate  transactions,  see  comment  17(c)(1)- 
lO.v.  For  guidance  regarding  whether 
the  disclosure  should  reflect  a 
buydown,  see  comments  17(c)(l)-3 
through  -5.  If  the  initial  periodic 
payment  or  range  of  payments  may  vary 
based  on  an  adjustment  to  an  index 
value  that  applies  at  consummation, 

§  1026.37(c)(l)(i)  requires  that  the 
disclosure  of  the  initial  periodic 
payment  or  range  of  payments  be  based 
on  the  fully-indexed  rate  disclosed 
under  §  1026.37(b)(2).  See  comment 
37(b)(2)-l  for  guidance  regarding 
calculating  the  fully-indexed  rate. 

Paragraph  37(c)(l)(i)(A). 

1.  Periodic  principal  and  interest 
payments.  For  purposes  of 

§  1026.37(c)(l)(i)(A),  periodic  principal 
and  interest  payments  may  change 
when  the  interest  rate,  applicable 
interest  rate  caps,  required  periodic 
principal  and  interest  payments,  or 
ranges  of  such  payments  may  change. 
Minor  payment  variations  resulting 
solely  from  the  fact  that  months  have 
different  numbers  of  days  are  not 
changes  to  periodic  principal  and 
interest  payments. 

2.  Negative  amortization.  In  a  loan 
that  contains  a  negative  amortization 
feature,  periodic  principal  and  interest 
payments  or  the  range  of  such  payments 
may  change  for  purposes  of 

§  1026.37(c)(l)(i)(A)  at  the  time  the 
negative  amortization  period  ends  under 
the  terms  of  the  legal  obligation, 
meaning  the  consumer  must  begin 
making  payments  that  do  not  result  in 
an  increase  of  the  principal  balance.  The 
occurrence  of  an  event  requiring 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  should  be  based  on  the 
.  assumption  that  the  consumer  will 
make  payments  as  scheduled  or,  if 
applicable,  elect  to  make  the  periodic 
payments  that  would  extend  the 
negative  amortization  period  to  the 
'latest  time  permitted  under  the  terms  of 
the  legal  obligation.  The  occurrence  of 
all  subsequent  events  requiring 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  should  be  based  on  this 
assumption.  The  table  required  by 
§  1026.37(c)  should  also  reflect  any 
balloon  payment  that  would  result  from 


such  scheduled  payments  or  election. 

See  §  1026.37(c)(l)(ii)(A)  for  special 
rules  regarding  disclosure  of  balloon 
payments. 

3.  Interest  only.  In  a  loan  that  contains 
an  interest  only  feature,  periodic 
principal  and  interest  payments  may 
change  for  purposes  of 
§  1026.37(c)(l)(i)(A)  when  the  interest 
only  period  ends,  meaning  the 
consumer  must  begin  making  payments 
that  do  not  defer  repayment  of 
principal. 

Paragraph  37(c)(l)(i)(B). 

1.  Balloon  payment.  For  purposes  of 
§  1026.37(c)(l)(i)(B),  whether  a  balloon 
payment  occurs  is  determined  pursuant 
to  §  1026.37(b)(5)  and  its  commentary. 
For  guidance  on  the  amount  of  a  balloon 
payment  disclosed  on  the  table  required 
by  §  1026.37(c),  see  comment 
37(c)(2)(i)-3. 

Paragra ph  37(c)(l)(i)(C). 

1.  General.  “Mortgage  insurance  or 
any  functional  equivalent”  means  the 
amounts  identified  in  §  1026.4(b)(5).  For 
purposes  of  §  1026.37(c),  “mortgage 
insurance  or  any  functional  equivalent” 
includes  any  mortgage  guarantee  that 
provides  coverage  similar  to  mortgage 
insurance  (such  as  a  United  States 
Department  of  Veterans  Affairs  or 
United  States  Department  of  Agriculture 
guarantee),  even  if  not  technically 
considered  insurance  under  State  or 
other  applicable  law.  The  fees  for  such 

a  guarantee  are  included  in  “mortgage 
insurance  premiums.” 

2.  Calculation  of  mortgage  insurance 
termination.  For  purposes  of 

§  1026.37(c)(l)(i)(C),  mortgage  insurance 
premiums  should  be  calculated  based 
on  the  declining  principal  balance  that 
will  occur  as  a  result  of  changes  to  the 
interest  rate  and  payment  amounts, 
applying  the  interest  rates  applicable  to 
tbe  transaction.  Such  calculation  should 
take  into  account  any  initial  discounted 
or  premium  interest  rate.  For  example, 
for  an  adjustable  rate  transaction  that 
has  a  discounted  interest  rate  during  an 
initial  five-year  period,  the  creditor 
makes  the  calculation  using  a  composite 
rate  based  on  the  rate  in  effect  during 
the  initial  five-year  period  and, 
thereafter,  the  fully-indexed  rate,  unless 
otherwise  required  by  applicable  law. 
For  guidance  on  calculation  of  the 
amount  of  mortgage  insurance 
premiums  to  disclose  on  the  table 
required  by  §  1026.37(c),.see 
§  1026.37(c)(2)(ii)  and  its  commentary. 
See  comment  37(b)(2)-l  for  guidance 
regarding  calculating  the  fully-indexed 
rate. 

3.  Disclosure  of  mortgage  insurance 
termination.  The  table  required  by 

§  1026.37(c)  should  reflect  the 
consumer’s  mortgage  insurance 
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premiums  until  the  date  on  which  the 
creditor  must  automatically  terminate 
coverage  under  applicable  law,  even 
though  the  consumer  may  have  a  right 
to  request  that  the  insurance  be 
cancelled  earlier.  Unlike  termination  of 
mortgage  insurance,  a  subsequent 
decline  in  the  consumer’s  mortgage 
insurance  premiums  is  not.  by  itself,  an 
event  that  requires  the  disclosure  of 
additional  separate  periodic  payments 
or  ranges  of  payments  in  the  table 
required  by  §  1026.37(c).  For  example, 
some  mortgage  insurance  programs 
annually  adjust  premiums  based  on  the 
declining  loan  balance.  Such  annual 
adjustment  to  the  amount  of  premiums 
would  not  require  a  separate  disclosure 
of  a  periodic  payment  or  range 
payments. 

Paragraph  37(c)(l)(i)(D). 

1.  Anniversary  of  the  due  date  of 
initial  periodic  payment.  Section 
1026.37(c)(l)(i)(D)  provides  that  the 
anniversary  of  the  due  date  of  the  initial 
periodic  payment  or  range  of  payments 
that  immediately  follows  the  occurrence 
of  multiple  events  described  in 
§  1026.37{c)(l)(i)(A)  during  a  single  year 
is  an  event  that  requires  disclosure  of 
additional  periodic  payments  or  ranges 
of  payments.  Section  1026.37(c){l)(i)(A) 
provides  that  a  potential  change  in  the 
periodic  principal  and  interest  payment 
is  an  event  requiring  disclosure  of 
additional  separate  periodic  payments. 
See  comment  37(c)(l)(iii)(B)-l  for  an 
example  of  the  application  of 
§1026.37(c)(l)(i)(D). 

Paragraph  37(c)(l}(ii). 

Paragraph  37(c)(l)(ii)(A). 

1.  Special  rule  regarding  balloon 
payments  that  are  final  payments. 
Section  1026.37(c)(lKii)(A)  is  an 
exception  to  the  general  rule  in 
§  1026.37(c)(l){ii),  and  requires  that  a 
balloon  payment  that  is  scheduled  as  a 
final  payment  under  the  terms  of  the 
legal  obligation  is  always  disclosed  as  a 
separate  periodic  payment  or  range  of 
payments,  in  which  case  the  creditor 
discloses  as  a  single  range  of  payments 
all  events  requiring  disclosure  of 
additional  separate  periodic  payments 
or  ranges  of  payments  described  in 
§  1026.37(c)(l)(i)(A)  through  (D),  other 
than  the  final  balloon  payment, 
occurring  after  the  second  separate 
periodic  payment  or  range  of  payments 
disclosed.  Balloon  payments  that  are  not 
scheduled  as  final  payments  under  the 
terms  of  the  legal  obligation,  such  as  a_ 
balloon  payment  due  at  the  scheduled 
recast  of  a  loan  that  permits  negative 
amortization,  are  disclosed  pursuant  to 
the  general  rule  in  §  1026.37{c)(l)(ii).  A 
balloon  payment  that  is  a  final  payment 
is  disclosed  as  a  single  payment,  and 
not  combined  with  other  changes  to 


periodic  principal  and  interest 
payments  and  disclosed  as  a  range. 

2.  Example.  Assume  a  loan  with  a 
term  of  seven  years,  where  the  interest 
rate  adjusts  each  year  for  the  first  three 
years  and  is  fixed  thereafter,  that 
provides  for  a  balloon  payment  as  the 
final  payment,  where  no  mortgage 
insurance  is  required,  and  no  escrow- 
account  will  be  established  for  the 
payment  of  charges  described  in 
§  1026.37(c)(4)(ii).  The  creditor 
discloses  on  the  table  required  by 
§  1026.37(c)  in  the  first  column  the 
initial  periodic  payment  or  range  of 
payments,  in  the  second  column  the 
periodic  payment  or  range  of  payments 
that  would  apply  after  the  first  interest 
rate  adjustment,  in  the  third  column  the 
periodic  payments  or  ranges  of 
payments  that  would  apply  after  the 
second  interest  rate  adjustment  until  the 
final  balloon  payment  (disclosed  as  a 
single  range  of  payments),  and  in  the 
fourth  column  the  final  balloon 
payment.  Although  the  balloon  payment 
that  is  scheduled  as  the  final  payment 
under  the  terms  of  the  legal  obligation 
occurs  after  the  third  separate  periodic 
payment  or  range  of  payments,  the 
creditor  discloses  the  final  balloon 
payment  as  a  separate  event  requiring 
disclosure  of  additional  periodic 
payments  or  range  of  payments  due  to 
the  special  rule  in  §  1026.37(c)(l)(ii)(A).  ' 

Paragraph  37(c)(l)(ii)(B). 

1.  Special  rule  regarding  disclosure  of 
the  automatic  termination  of  mortgage 
insurance.  Section  1026.37(c)(l)(ii)(B)  is 
an  exception  to  the  general  rule  in 

§  1026.37(c)(l)(ii),  and  requires  that  the 
automatic  termination  of  mortgage 
insurance  or  any  functional  equivalent 
under  applicable  law  is  disclosed  as  a 
separate  periodic  payment  or  range  of 
payments  only  if  the  total  number  of 
separate  peripdic  payments  or  ranges  of 
payments  otherwise  disclosed  does  not 
exceed  three.  This  means  that  the 
automatic  termination  of  mortgage 
insurance  or  any  functional  equivalent 
under  applicable  law  is  disclosed  as  its 
own  event  only  if  there  is  a  column  in 
which  to  disclose  it,  i.e.,  there  are  only 
three  other  separate  periodic  payments 
or  ranges  of  payments  that  are  required 
to  be  disclosed.  Where  the  automatic 
termination  of  mortgage  insurance  or 
any  functional  equivalent  under 
applicable  law  is  not  disclosed  as  a 
separate  periodic  payment  Or  range  of 
payments,  the  absence  of  a  required 
mortgage  insurance  payment  is 
disclosed  with  the  next  disclosed  event 
requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments,  as  applicable. 

2.  Examples  of  special  rule  regarding 
disclosure  of  the  automatic  termination 


of  mortgage  insurance,  i.  Assume  a  step- 
rate  loan  with  a  30-year  term  witli  an 
introductory  interest  rate  that  lasts  for 
five  years,  a  different  interest  rate  that 
applies  for  the  next  five-year  period,  a 
final  interest  rate  adjustment  after  10 
years,  where  mortgage  insurance  would 
terminate  for  purposes  of 
§  1026.37(c)(l)(i)CC)  in  the  third  year, 
and  where  no  escrow  account  would  be 
established  for  the  payment  of  charges 
described  in  §  1026.37(c)(4)(ii).  The 
creditor  would  disclose  on  the  table 
required  by  §  1026.37(c)  the  initial 
periodic  payment  for  years  one  through 
three  (reflecting  the  principal  and 
interest  payment  corresponding  to  the 
introductory  interest  rate  and  payments 
for  mortgage  insurance  premiums),  an 
additional  separate  periodic  payment 
for  years  four  and  five  (reflecting  the 
principal  and  interest  payment 
corresponding  to  the  introductory  rate 
and  no  payments  for  mortgage  insurance 
premiums),  an  additional  separate 
periodic  payment  or  range  of  payments 
for  years  Six  through  10  (reflecting  the 
principal  and  interest  payment 
corresponding  to  the  interest  rate  that 
would  apply  after  the  introductory  rate), 
and  an  additional  separate  periodic 
payment  or  range  of  payments  for  years 
11  through  30  (reflecting  the  principal 
and  interest  payment  corresponding  to 
the  interest  rate  that  would  apply  after 
the  second  interest  rate  adjustment  until 
the  end  of  the  loan  term).  In  this 
example,  the  automatic  termination  of 
mortgage  insurance  would  be  separately 
disclosed  on  the  table  required  by 
§  1026.37(c)  because  the  total  number  of 
separate  periodic  payments  or  ranges  of 
payments  otherwise  disclosed  pursuant 
to  §  1026.37(c)(1)  does  not  exceed  three. 

ii.  Assume  the  same  loan  as  above, 
except  that  the  terms  of  the  legal 
obligation  also  provide  for  a  third 
interest  rate  adjustment  that  would 
occur  after  15  years.  The  creditor  would 
disclose  on  the  table  required  by 
§  1026.37(c)  the  initial  periodic  payment 
for  years  one  through  five  (reflecting  the 
principal  and  interest  payment 
corresponding  to  the  introductory 
interest  rate  and  payments  for  mortgage 
insurance  premiums),  an  additional 
separate  periodic  payment  or  range  of 
payments  for  years  six  through  10 
(reflecting  the  principal  and  interest 
payment  corresponding  to  the  interest 
rate  that  would  apply  after  the  first 
interest  rate  adjustment  and  no 
payments  for  mortgage  insurance 
premiums),  an  additional  separate 
periodic  payment  or  range  of  payments 
for  years  11  through  15  (reflecting  the 
principal  and  interest  payment 
corresponding  to  the  interest  rate  that 
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would  apply  after  the  second  interest 
rate  adjustment),  and  an  additional 
separate  periodic  payment  or  range  of 
payments  for  years  16  through  30 
(reflecting  the  principal  and  interest 
payment  corresponding  to  the  interest 
rate  that  would  apply  after  the  third 
interest  rate  adjustment  until  the  end  of 
the  loan  term).  In  this  example,  the 
automatic  termination  of  mortgage 
insurance  would  not  be  separately 
disclosed  on  the  table  required  by 
§  1026.37(c)  because  the  total  number  of 
separate  periodic  payments  or  ranges  of 
payments  otherwise  disclosed  pursuant 
to  §  1026.37(c)(1)  exceeds  three. 
Howev'er,  the  creditor  would  disclose 
the  termination  of  mortgage  insurance 
beginning  with  the  periodic  payment  or 
range  of  payments  for  years  six  through 
10,  which  is  the  next  disclosed  event 
requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments. 

Paragraph  37(c)(l)(iii). 

1.  Ranges  of  payments.  When  a  range 
of  payments  is  required  to  be  disclosed 
under  §  1026.37(c)(1),  §  1026.37(c)(l)(iii) 
requires  the  creditor  to  disclose  the 
minimum  and  maximum  amount  for 
both  the  principal  and  interest  payment 
under  §  1026.37(c)(2)(i)  and  the  total 
periodic  payment  under 
§  1026.37(c)(2)(iv).  The  amount  required 
to  be  disclosed  for  mortgage  insurance 
premiums  pursuant  to  §  1026.37(c)(2)(ii) 
and  the  amount  payable  into  an  escrow 
account  pursuant  to  §  1026.37(c)(2)(iii) 
shall  not  be  disclosed  as  a  range. 

Paragra ph  3  7(c)(l )( iii )(B). 

1.  Multiple  events  occurring  in  a 
single  year.  If  changes  to  periodic 
principal  and  interest  payments  would 
result  in  more  than  one  separate 
periodic  payment  or  range  of  payments 
in  a  single  year,  §  1026.37(c)(l){iii)(B) 
requires  the  creditor  to  disclose  the 
range  of  payments  that  would  apply 
during  the  year  in  which  the  events 
occur.  For  example,  assume  a  loan  with 
a  30-year  term  with  a  payment  that 
adjusts  every  month  for  the  first  12 
months  and  is  fixed  thereafter,  where 
mortgage  insurance  is  not  required,  and 
where  no  escrow  account  would  be 
established  for  the  payment  of  charges 
described  in  §  1026.37(c)(4)(ii).  The 
creditor  discloses  as  a  single  range  of 
,  payments  the  initial  periodic  payment 
and  the  periodic  payment  that  would 
apply  after  each  payment  adjustment 
during  the  first  12  months  and  would 
also  disclose,  as  an  additional  separate 
periodic  payment  or  range  of  payments, 
the  periodic  principal  and  interest 
payment  or  range  of  payments  that 
would  apply  after  the  payment  becomes 
fixed.  Assume  instead  a  load  with  a  30- 
year  term  with  a  payment  that  adjusts 


upward  at  three  months  and  at  six 
months  and  is  fixed  thereafter,  where 
mortgage  insurance  is  not  required,  and 
where  no  escrow  account  would  be 
established  for  the  payment  of  charges 
described  in  §  1026.37(c)(4)(ii).  The 
creditor  discloses  as  a  single  range  of 
payments  the  initial  periodic  payment, 
the  periodic  payment  that  would  apply 
after  the  payment  adjustment  that 
occurs  at  three  months,  and  the  periodic 
payment  that  would  apply  after  the 
payment  adjustment  that  occurs  at  six 
months,  which  single  range  represents 
the  minimum  payment  and  maximum 
payment,  respectively,  which  would 
apply  during  the  first  year  of  the  loan. 
Pursuant  to  §  1026.37(c)(l)(i)(D),  the 
creditor  also  discloses  as  an  additional 
separate  periodic  payment  or  range  of 
payments,  the  principal  and  interest 
payment  that  would  apply  on  the  one- 
year  anniversary  of  the  due  date  of  the 
initial  periodic  payment  or  range  of 
payments,  because  that  is  the 
anniversary  that  immediately  follows 
the  occurrence  of  the  multiple  payments 
or  ranges  of  payments  that  occurred 
during  the  first  year  of  the  loan.  Assume 
that  the  same  loan  has  a  payment  that, 
instead  of  becoming  fixed  after  the 
adjustment  at  six  months,  adjusts  once 
more  at  18  months  and  becomes  fixed 
thereafter.  The  creditor  would  disclose 
the  same  single  range  of  payments  for 
year  one.  Pursuant  to 
§  1026.37(c)(l)(iii)(B),  the  creditor  also 
discloses  the  principal  and  interest 
payment  that  would  apply  on  the  one- 
year  anniversary  of  the  due  date  of  the 
initial  periodic  payment  (as  required  by 
§  1026.37(c)(l)(i)(D))  and  the  periodic 
payment  that  would  apply  after  the 
payment  adjustment  that  occurs  at  18 
months  as  a  single  range  of  payments  in 
year  two.  Pursuant  to 
§  1026.37(c)(l)(i)(D),  the  creditor  also 
discloses  as  an  additional  separate 
periodic  payment  or  range  of  payments, 
the  principal  and  interest  payment  that 
would  apply  on  the  two-year 
anniversary  of  the  due  date  of  the  initial 
periodic  payment  or  range  of  payments, 
because  that  is  the  anniversary  that 
immediately  follows  the  occurrence  of 
the  multiple  payments  or  ranges  of 
payments  that  occurred  during  the 
second  year  of  the  loan. 

Paragraph  37{c)(l)(iii)(C). 

1.  Adjustable  rate  mortgages.  For  ah 
adjustable  rate  loan,  the  periodic 
principal  and  interest  payment  at  each 
time  the  interest  rate  may  change  will 
depend  on  the  rate  that  applies  at  the 
time  of  the  adjustment,  which  is  not 
known  at  the  time  the  disclosure  is 
provided.  As  a  result,  the  creditor 
discloses  the  minimum  and  maximum 
periodic  principal  and  interest  payment 


that  could  apply  during  each  period 
’disclosed  pursuant  to  §  1026.37(c)(1) 
after  the  first  period. 

37(c)(2)  Itemization. 

Paragraph  37(c)(2)(i). 

1.  Genera)  rule  for  adjustable  rate 
loans.  For  an  adjustable  rate  loan,  in 
disclosing  the  maximum  possible 
payment  for  principal  and  interest 
under  §  1026.37(c),  the  creditor  assumes 
that  the  interest  rate  will  rise  as  rapidly 
as  possible  after  consummation,  taking 
into  account  the  terms  of  the  legal 
obligation,  including  any  applicable 
caps  on  interest  rate  adjustments  and 
lifetime  interest  rate  cap.  For  a  loan 
with  no  lifetime  interest  rate  cap,  the 
maximum  rate  is  determined  by 
reference  to  other  applicable  laws,  such 
as  State  usury  law.  In  disclosing  the 
minimum  payment  for  purposes  of 

§  1026.37(c),  the  creditor  assumes  that 
the  interest  rate  will  decrease  as  rapidly 
as  possible  after  consummation,  taking 
into  account  any  introductory  rates, 
caps  on  interest  rate  adjustments,  and 
lifetime  interest  rate  floor.  For  an 
adjustable  rate  loan  based  on  an  index 
that  has  no  lifetime  interest  rate  floor, 
the  minimum  interest  rate  is  equal  to 
the  margin. 

2.  Special  rule  for  adjustable  rate 
loans  with  negative  amortization 
features.  Section  1026.37(c)(2)(i)(B) 
provides  a  special  rule  for  calculation  of 
the  maximum  principal  and  interest 
payment  in  an  adjustable  rate  loan  that 
contains  a  negative  amortization  feature. 
That  section  provides  that  the  maximum 
amounts  payable  for  principal  and 
interest  after  the  negative  amortization 
period  ends  are  calculated  using  the 
maximum  principal  amount  permitted 
under  the  terms  of  the  legal  obligation 
at  the  end  of  the  negative  amortization 
period.  See  section  §  1026.37(c)(l)(i)(A) 
and  associated  commentary  for 
guidance  regarding  when  the  negative 
amortization  period  ends  for  purposes 
of  §  1026.37(c)(2).  For  example,  if  the 
•maximum  principal  balance  for  the  last 
payment  in  the  negative  amortization 
period  is  achieved  at  an  interest  rate 
that  is  not  the  maximum  interest  rate 
permitted  under  the  terms  of  the  legal 
obligation  before  the  negative 
amortization  period  ends,  future  events 
requiring  disclosure  of  additional, 
separate  periodic  payments  or  ranges  of 
payments  assume  that  the  interest  rate 
in  effect  at  the  end  of  the  negative 
amortization  period  was  such  interest 
rate,  and  not  the  maximum  possible 
interest  rate.  After  the  end  of  the 
negative  amortization  period,  the 
general  rule  under  §  1026.37(c)(2)(i)(A) 
regarding  assumptions  of  interest  rate 
changes  for  the  maximum  principal  and 
interest  payment  to  be  disclosed  applies 
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from  such  interest  rate.  The  minimum 
payment  in  an  adjustable  rate  loan  that 
contains  a  negative  amortization  feature 
is  determined  pursuant  to  the  general 
rule  under  §  1026.37(c)(2)(i)(A). 

3.  Disclosure  of  balloon  payment 
amounts.  Although  the  existence  of  a 
balloon  jjayment  is  determined 
pursuant  to  §  1026.37(b)(5)  and  its 
commentary  (see  comment 
37(c)(l)(i)(B)-l),  balloon  payment 
amounts  to  be  disclosed  under 
§  1026.37(c)  are  calculated  in  the  same 
manner  as  periodic  principal  and 
interest  payments  under 
§  1026.37(c)(2)(i).  For  example,  for  a 
balloon  payment  amount  that  can 
change  depending  on  previous  interest 
rate  adjustments  that  are  based  on  the 
value  of  an  index  at  the  time  of  the 
adjustment,  the  balloon  payment 
amounts  are  calculated  using  the 
assumptions  for  minimum  and 
maximum  interest  rates  described  in 
§  1026.37(c)(2)(i)  and  its  commentary, 
and  should  be  disclosed  as  a  range  of 
payments. 

Paragraph  37(c)(2)(ii). 

1.  Mortgage  insurance  disclosure. 
Mortgage  insurance  premiums  should 
be  reflected  on  the  disclosiu'e  required 
by  §  1026.37(c)  even  if  no  escrow 
account  is  established  for  the  payment 
of  mortgage  insurance  premiums.  If  the 
consumer  is  not  required  to  purchase 
mortgage  insurance  or  any  functional 
equivalent,  the  creditor  discloses  the 
mortgage  insurance  premium  amount  as 
“0.”  If  the  creditor  is  disclosing  the 
automatic  termination  or  the  absence  of 
mortgage  insurance  or  any  functional 
equivalent  under  applicable  law  or  the 
absence  of  mortgage  insurance  or  any 
functional  equivalent  after  coverage  has 
terminated,  the  creditor  discloses  the 
mortgage  insurance  premium  as 

2.  Rmationship  to  principal  and 
interest  disclosure.  The  creditor 
discloses  mortgage  insurance  premiums 
pursuant  to  §  1026.37(c)(2)(ii)  on  the 
same  periodic  basis  that  payments  for 
principal  and  interest  are  disclosed 
pursuant  to  §  1026.37(c)(2)(i),  even  if 
mortgage  insurance  premiums  are 
actually  paid  on  some  other  periodic 
basis.  If  no  escrow  account  for  the 
payment  of  some  or  all  such  charges 
will  be  established,  the  creditor 
discloses  the  mortgage  insurance 
premium  as  “0.” 

Paragraph  37(c)(2)(iii). 

1.  Escrow  disclosure.  The  disclosure 
described  in  §  1026.37(c)(2)(iii)  is 
required  only  if  the  creditor  will 
establish  an  escrow  account  for  the 
payment  of  some  or  all  of  the  charges 
described  in  §  1026.37(c)(4)(ii). 

37(c)(3)  Subheadings. 

Paragraph  37(c)(3)(ii). 


1.  Years.  Section  1026.37(c)(3)(ii) 
requires  that  each  separate  periodic 
payment  or  range  of  payments  be 
disclosed  under  a  subheading  that  states 
the  years  during  which  that  payment  or 
range  of  payments  will  apply  and  that 
such  subheadings  be  stated  in  a 
sequence  of  whole  years  from  the  due 
date  of  the  initial  periodic  payment. 
Therefore,  for  purposes  of  §  1026.37(c), 
“year”  is  defined  as  the  twelve-month 
interval  beginning  on  the  due  date  of  the 
initial  periodic  payment,  and  the  next 
whole  year  begins  each  anniversary 
thereafter.  If  an  event  requiring  the 
disclosure  of  an  additional  separate 
periodic  payment  or  range  of  payments 
occurs  on  a  date  other  than  the 
anniversary  of  the  due  date  of  the  initial 
periodic  payment,  and  no  other  events 
occur  during  that  single  year  requiring 
disclosure  of  multiple  events  under 
§  1026.37(c)(l)(iii)(B),  such  event  is 
disclosed  beginning  in  the  next  year  in 
the  sequence,  because  the  separate 
periodic  payment  or  range  of  payments 
that  applied  during  the  previous  year 
will  also  apply  during  a  portion  of  that 
year.  For  example: 

i.  Assume  a  fixed  rate  loan  with  a 
term  of  124  months  (10  years,  four 
months).  The  creditor  would  label  the 
disclosure  of  periodic  payments  as 
“Years  1-11.” 

ii.  Assume  a  loan  with  a  30-year  term 
that  does  not  require  mortgage 
insurance  and  requires  interest  only 
payments  for  the  first  60  months  from 
the  due  date  of  the  initial  periodic 
payment,  then  requires  fixed,  fully 
amortizing  payments  of  principal  and 
interest  beginning  at  the  61st  month  for 
the  duration  of  the  loan,  the  creditor 
would  label  the  first  disclosure  of 
periodic  payments  as  “Years  1-5” 
(including  the  term  “only  interest” 
pursuant  to  §  1026.37(c)(2)(i))  and  the 
second  disclosure  of  periodic  payments 
or  range  of  payments  as  “Yearj  6-30.” 

If  that  loan  requires  interest  only 
payments  for  the  first  54  months  from 
the  due  date  of  the  initial  periodic 
payment,  then  requires  fixed,  fully 
amortizing  payments  of  principal  and 
interest  for  the  duration  of  the  loan, 
because  the  change  in  the  periodic 
payment  occurs  on  a  date  other  than  the 
anniversary  of  the  due  date  of  the  initial 
periodic  payment  and  the  previous 
payment  applies  during  that  year,  the 
creditor  would  likewise  label  the  first 
disclosure  of  periodic  payments  as 
“Years  1-5”  (including  the  term  “only 
interest”  pursuant  to  §  1026.37(c)(2)(i)) 
and  the  second  disclosure  of  periodic 
payments  of  range  of  payments  as 
“Years  6-30.”  If  the  loan  that  requires 
interest  only  payments  for  the  first  54 
months  also  requires  mortgage 


insurance  that  would  automatically 
terminate  under  applicable  law  after  the 
100th  month  from  the  due  date  of  the 
initial  periodic  payment,  the  creditor 
would  label  the  first  disclosure  of 
periodic  payments  as  “Years  1-5” 
(including  the  term  “only  interest” 
pursuant  to  §  1026.37(c)(2)(i)),  the 
second  disclosure  of  periodic  payments 
or  range  of  payments  as  “Years  6-9,” 
and  the  third  disclosure  of  periodic 
payments  or  range  of  payments  as 
“Years  10-30.”- 

2.  Loans  with  variable  terms.  If  the 
loan  term  may  increase  based  on  an 
adjustment  of  the  interest  rate,  the 
creditor  must  disclose  the  maximum 
loan  term  possible  under  the  legal 
obligation.  To  calculate  the  maximum 
loan  term,  the  creditor  assumes  that  the 
interest  rate  rises  as  rapidly  as  possible, 
taking  into  account  the  terms  of  the 
legal  obligation,  including  any 
applicable  caps  on  interest  rate 
adjustments  and  lifetime  interest  rate 
cap.  See  comment  37(a)(8)-2. 

37(c)(4)  Taxes,  insurance,  and 
assessments. 

Paragraph  37(c)(4)(ii). 

1.  Definition  of  taxes,  insurance,  and 
assessments.  See  the  commentary  under 
§  1026.43(b)(8)  for  guidance  on  the 
charges  that  are  included  in  taxes, 
insurance,  and  assessments  for  purposes 
of  §  1026.37(c)(4)(ii),  except  that  the 
portion  of  that  commentary  related  to 
amounts  identified  in  §  1026.4(b)(5)  is 
inapplicable  to  the  disclosure  required 
by  §1026.37(c)(4)(ii). 

Paragraph  37(c)(4)(iv). 

1.  Description  of  other  amounts. 
Section  1026.37(c)(4)(iv)  requires  the 
creditor  to  disclose  a  statement  of 
whether  the  amount  disclosed  pursuant 
to  §  1026.37(c)(4)(ii)  includes  payments 
for  property  taxes,  amounts  identified  in 
§  1026.4(b)(8)  (homeowner’s  insurance 
premiums),  and  other  amounts 
described  in  §  1026.37(c)(4)(ii),  along 
with  a  description  of  any  such  other 
amounts..  If  the  amount  disclosed 
pursuant  to  §  1026.37(c)(4)(ii)  requires 
the  creditor  to  disclose  a  description  of 
more  than  one  amount  other  than 
amounts  for  payment  of  property  taxes 
or  homeowner’s  insurance  premiums, 
the  creditor  may  disclose  a  descriptive 
statement  of  one  such  amount  along 
with  an  indication  that  additional 
amounts  are  also  included,  such  as  by 
using  the  phrase  “and  additional  costs.” 

2.  Amounts  paid  by  the  creditor  using 
escrow  account  funds.  Section 
1026.37(c)(4)(iv)  requires  the  creditor  to 
disclose  an  indication  of  whether  the 
amounts  disclosed  pursuant  to 

§  1026,37(cM4)(ii)  will  be  paid  by  the 
creditor  using  escrow  account  funds.  If 
the  amount  disclosed  pursuant  to 
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§  1026.37(c)(4)(ii)  requires  the  creditor 
to  disclose  a  description  of  more  than 
one  amount  other  than  amounts  for 
payments  of  property  taxes  or 
homeowner’s  insurance  and  only  some 
of  those  amounts  will  be  paid  by  the 
creditor  using  escrow  account  funds,  the 
creditor  may  indicate  that  only  some  of 
those  amounts  will  be  paid  using 
escrow  account  funds,  such  as  by  using 
the  word  “some.” 

37(d)  Costs  at  closing. 

37(d)(2)  Optional  alternative  table  for 
transactions  without  a  seller. 

1.  Optional  use.  The  optional 
disclosure  of  the  estimated  cash  to  close 
provided  for  in  §  1026.37(d)(2)  only  may 
be  used  by  a  creditor  in  a  transaction 
without  a  seller.  The  use  of  this 
alternative  estimated  cash  to  close 
disclosure  for  transactions  without  a 
seller  is  optional,  but  only  may  be  used 
in  conjunction  with  the  alternative 
disclosure  under  §  1026.37(h)(2). 

2.  Method  of  indication.  The 
indication  of  whether  the  estimated 
cash  is  either  due  from  or  payable  to  the 
consumer  can  be  made  by  the  use  of 
check  boxes  as  shown  in  form  H-24(D) 
of  appendix  H  to  this  part. 

37(f)  Closing  cost  details;  loan  costs. 

1.  General  description.  The  items 
disclosed  under  §  1026.37(f)  include 
services  that  the  creditor  or  mortgage 
broker  require  for  consummation,  such 
as  underwriting;  appraisal,  and  title 
services. 

2.  Mortgage  broker.  Commentary 
under  §  1026.19(e)(l)(ii)  discusses  the 
requirements  and  responsibilities  of 
mortgage  brokers  that  provide  the 
disclosures  required  by  §  1026.19(e), 
which  include  the  disclosures  set  forth' 
in  §  1026.37(f). 

37(f)(  1 )  Origination  charges. 

1.  Origination  charges.  Charges 
included  under  the  subheading 
“Origination  Charges”  pursuant  to 
§  1026.37(f)(1)  are  those  charges  paid  by 
the  consumer  to  each  creditor  and  loan 
originator  for  originating  and  extending 
the  credit,  regardless  of  how  such  fees 
are  denominated.  In  accordance  with 
§  1026.37(o)(4),  the  dollar  amounts 
disclosed  under  §  1026.37tf)(l)  must  be 
rounded  to  the  nearest  whole  dollar  and 
the  percentage  amounts  must  be 
disclosed  as  an  exact  number  up  to  two 
or  three  decimal  places,  except  that 
decimal  places  shall  not  be  disclosed  if 
the  percentage  is  a  whole  number.  See 
comment  19(e)(3)(i)-3  for  a  discussion 
of  when  a  fee  is  considered  to  be  “paid 
to”  a  person.  See.§  1026.36(a)  and 
associated  commentary  for  a  discussion 
of  the  meaning  of  “loan  originator”  in 
connection  with  liihits  on  compensation 
in  a  consumer  credit  transaction  secured 
by  a  dwelling. 


2.  Indirect  loan  originator 
compensation.  Only  charges  paid 
directly  by  the  consumer  to  compensate 
a  loan  originator  are  included  in  the 
amounts  listed  under  §  1026.37(f)(1). 
Compensation  of  a  loan  originator  paid 
indirectly  by  the  creditor  through  die 
interest  rate  is  not  itemized  on  the  Loan 
Estimate  required  by  §  1026.19(e). 
However,  pursuant  to  §  1026.38(f)(1), 
such  compensation  is  itemized  on  the 
Closing  Disclosure  required  by 
§1026.19(d. 

3.  Description  of  charges.  Other  than 
for  points  charged  in  connection  with 
the  transaction  to  reduce  the  interest 
rate,  for  which  specific  language  ihust 
be  used,  the  creditor  may  use  a  general 
label  that  uses  terminology  that,  under 
§  1026.37(f)(5),  is  consistent  with 

§  1026.17(a)(1),  clearly  and 
conspicuously  describes  the  service  that 
is  disclosed  as  an  origination  charge 
pursuant  to  §  1026.37(f)(1).  Items  that 
are  listed  under  the  subheading 
“Origination  Charges”  may  include,  for 
example,  application  fee,  origination 
fee,  underwriting  fee,  processing  fee, 
verification  fee,  and  rate-lock  fee. 

4.  Points.  If  there  are  no  points 
charged  in  connection  with  the 
transaction  to  reduce  the  interest  rate, 
the  creditor  leaves  blank  the  percentage 
of  points  used  in  the  label  and  the  dollar 
amount  disclosed  under 
§1026.37(f)(l)(i). 

5.  ItemizTation.  Creditors  determine 
the  level  of  itemization  of  “Origination 
Charges”  that  is  appropriate  under 

§  1026.37(f)(1)  in  relation  to  charges 
paid  by  the  consumer  to  the  creditor, 
subject  to  the  liniitations  in 
§  1026.37(f)(l)(ii).  For  example,  the 
following  charges  should  be  itemized 
separately:  compensation  paid  directly 
by  a  consumer  to  a  loan  originator  that 
is  not  also  the  creditor;  or  a  charge 
imposed  to  pay  for  a  loan  level  pricing 
adjustment  assessed  on  the  creditor, 
which  the  creditor  passes  onto  the 
consumer  as  a  charge  at  consummation  . 
and  not  as  an  adjustment  to  the  interest 
rate. 

37(f)(2)  Services  you  cannot  shop  for. 
1.  Services  disclosed.  Items  included 
under  the  subheading  “Services  You 
Cannot  Shop  For”  pursuant  to 
§  1026.37(f)(2)  are  for  those  services  that 
the  creditor  requires  in  connection  with 
the  transaction  that  would  be  provided 
by  persons  other  than  the  creditor  or 
mortgage  broker  and  for  which  the 
creditor  does  not  permit  the  consumer 
to  shop  in  accordance  with 
§  1026.19(e)(l)(vi).  Comment 
19(e)(l)(vi)-l  clarifies  that  a  consumer 
is  not  permitted  to  shop  if  the  consumer 
must  choose  a  provider  from  a  list 
provided  by  the  creditor.  Comment 


19(e)(3)(i)-l  ad(tesses  determining 
good  faith  in  providing  estimates  under 
§  1026.19(e),  including  estimates  for 
services  for  which  the  consumer  cannot 
shop.  Comments  19(e)(3)(iv)-l  through 
-3  discuss  limits  and  requirements 
applicable  to  providing  revised 
estimates  for  services  for  which  the 
consumer  cannot  shop. 

2.  Examples  of  charges.  Examples  of 
the  services  and  amounts  to  be 
disclosed  pursuant  to  §  1026.37(f)(2) 
might  include  an  appraisal  fee, 
appraisal  management  company  fee, 
credit  report  fee,  flood  determination 
fee,  government  funding  fee, 
homeowner’s  association  certification 
fee,  lender’s  attorney  fee,  tax  status 
research  fee,  third-party  subordination 
fee,  title — closing  protection  letter  fee, 
title — lender’s  title  insurance  policy, 
and  an  upfront  mortgage  insurance  fee, 
provided  that  the  fee  is  charged  at 
consummation  and  is  not  a  prepayment 
of  future  premiums  over  a  specific 
future  time  period  or  a  payment  into  an 
escrow  account.  Government  funding 
fees  include  a  United  States  Department 
of  Veterans  Affairs  or  United  States 
Department  of  Agriculture  guarantee 
fee,  or  any  other  fee  paid  to  a 
government  entity  as  part  of  a 
governmental  loan  program,  that  is  paid 
at  consummation. 

3.  Title  insurance  services.  The  ' 
services  required  to  be  labeled 
beginning  with  “Title  pursuant  to 

§  1026.37(f)(2)  or  (3)  are  those  required 
for  the  issuance  of  title  insurance 
policies  to  the  creditor  in  connection 
with  the  consummation  of  the 
transaction  or  for  conducting  the 
closing.  These  services  may  include,  for 
example: 

i.  Examination  and  evaluation,  based 
on  relevant  law  and  title  insurance 
underwriting  principles  and  guidelines, 
of  the  title  evidence  to  determine  the 
insurability  of  the  title  being  examined 
and  what  items  to  include  or  exclude  in 
any  title  commitment  and  policy  to  be 
issued; 

ii.  Preparation  and  issuance  of  the 
title  commitment  or  other  document 
that  discloses  the  status  of  the  title  as  it 
is  proposed  to  be  insured,  identifies  the 
conditions  that  must  be  met  before  the 
policy  will  be  issued,  and  obligates  the 
insurer  to  issue  a  policy  of  title 
insurance  if  such  conditions  are  met; 

iii.  Resolution  of  underwriting  issues 
and  taking  the  steps  needed  to  satisfy 
any  conditions  for  the  issuance  of  the 
policies; 

iv.  Preparation  and  issuance  of  the 
policy  or  policies  of  title  insurance;  and 

V.  Premiums  for  any  title  insurance 
coverage  for  the  benefit  of  the  creditor. 
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4.  Lender’s  title  insurance  policy. 
Section  102’6. 37(0(2)  and  (3)  requires 
disclosure  of  the  amount  the  consumer 
will  pay  for  the  lender’s  title  insurance 
policy.  However,  an  owner’s  title 
insurance  policy  that  covers  the 
consumer  and  is  not  required  to  be 
purchased  by  the  creditor  is  only 
disclosed  pursuant  to  §  1026.37(g). 
Accordingly,  the  creditor  must  quote  the 
amount  of  the  lender's  title  insurance 
coverage  pursuant  to  §  1026.37(0(2)  or 
(3)  as  applicable  based  on  the  type  of 
lender’s  title  insurance  policy  required 
by  its  underwriting  standards  for  that 
loan.  The  amount  disclosed  for  the 
lender’s  title  insurance  policy  pursuant 
to  §  1026.37(0(2)  or  (3)  is  the  amount  of 
the  premium  without  any  adjustment 
that  might  be  made  for  the  simultaneous 
purchase  of  an  owner’s  title  insurance 
policy.  This  amount  may  be  disclosed  as 
“Title  — Premium  for  Lender’s 
Coverage,”  or  in  any  similar  manner 
that  clearly  indicates  the  amount  of  the 
premium  disclosed  pursuant  to 
§  1026.37(0(2)  is  for  the  lender’s  title 
insurance  coverage.  See  comment 
37(g)(4)-l  for  a  discussion  of  the 
disclosure  of  the  premium  for  an 
owner’s  title  insurance  policy  that 
covers  the  consumer. 

37if](3)  Services  you  can  shop  for. 

1.  Services  disclosed.  Items  included 
under  the  subheading  “Services  You 
Can  Shop  For”  pursuant  to 

§  1026.37(0(3)  are  for  those  services: 
That  the  creditor  requires  in  connection 
with  its  decision  to  make  the  loan;  that 
would  be  provided  by'^  persons  other 
than  the  creditor  or  mortgage  broker; 
and  for  which  the  creditor  allows  the 
consumer  to  shop  iri  accordance  with 
§  1026.19(e)(l)(vi).  Comments 
19(e)(3)(ii)-l  through  -3,  and  -5  address 
the  determination  of  good  faith  in 
providing  estimates  of  charges  for 
services  for  which  the  consumer  can 
shop.  Comment  19(e)(3)(iii)— 2  discusses 
the  determination  of  good  faith  when 
the  consumer  chooses  a  provider  that  is 
not  on  the  list  the  creditor  provides  to 
the  consumer  when  the  consumer  is 
permitted  to  shop  consistent  with  • 

§  1026.19(e)(l)(vi).  Comments 
19(e)(3)(iv)-l  through  -3.discuss  limits 
and  requirements  applicable  to 
providing  revised  estimates  for  services 
for  which  the  consumer  can  shop. 

2.  Example  of  charges.  Examples  of 
the  services  to  be  listed  under  this 
subheading  pursuant  to  §  1026.37(f)(3) 
might  include  a  pest  inspection  fee, 
survey  fee,  title — closing  agent  fee,  and 
title — closing  protection  letter  fee. 

3.  Title  insurance.  See  comments 
37(f)(2)— 3  and  —4  for  guidance  on 
services  that  are  to  be  labeled  beginning 
with  “Title  — ”  and  on  calculating  and 


labeling  the  amount  disclosed  for 
lender’s  title  insurance  pursuant  to 
§  1026.37(f)(3).  See  comment  37(g)(4)-l 
for  a  discussion  of  the.  disclosure  of  the 
premium  for  owner’s  title  insurance 
coverage. 

37(f)(5)  Item  descriptions  and 
ordering. 

1.  Clear  and  conspicuous  standard. 
Section  1026.37(0(5)  requires  creditors 
to  label  the  loan  costs  disclosed 
pursuant  §  1026.37(f)  using  terminology 
that  describes  each  item.  A  creditor 
complies  with  this  requirement  if  it  uses 
terminology  that  is  clear  and 
conspicuous,  consistent  vyith 
§  1026.17(a)(1),  and  describes  the 
service  or  administrative  function  that 
the  charge  pays  for  in  a  manner  that  is 
reasonably  understood  by  consumers 
within  the  space  provided  in  form  H-24 
of  appendix  H  to  this  part.  For  example, 
if  a  creditor  imposes  a  fee  on  a 
consumer  to  cover  the  costs  associated 
with  underwriting  the  transaction,  the 
creditor  would  comply  with 
§  1026.37(f)(5)  if  it  labeled  the  cost 
“Underwriting  Fee.”  A  label  that  uses 
abbreviations  or  acronyms  that  are  not 
reasonably  understood  by  consumers 
would  not  comply  with  §  1026.37(f)(5). 
37(f)(6)  Use  of  addenda. 

1.  State  law  disclosures.  If  a  creditor 
is  required  by  State  law  to  make 
additional  disclosures  that,  pursuant  to 
§  1026.37(f)(6)(i),  cannot  be  included  in 
the  disclosures  required  und&r 

§  1026.37(f),  the  creditor  may  make 
those  additional  State  law  disclosures 
on  a  document  whose  pages  are  separate 
from,  and  are  not  presented  as  part  of, 
the  disclosures  prescribed  in  §  1026.37, 
for  example,  as  an  addendum  to  the 
Loan  Estimate.  See  comment  37(o)(l)-1. 

2.  Reference  to  addendum.  If  an 
addendum  is  used  as  permitted  under 

§  1026.37(f)(6)(ii),  an  example  of  a  label 
that  complies  with  the  requirement  for 
an  appropriate  reference  on  the  last  line 
is:  “See  attached  page  for  additional 
.items  you  can  shop  for.” 

37(g)  Closing  cost  details;  other  costs. 
1.  General  description.  The  items 
listed  under  the  heading  of  “Other 
Costs”  pursuant  to  §  1026.37(g)  include 
services  that  are  ancillary  fo  the 
creditor’s  decision  to  evaluate  the 
collateral  and  the  consumer  for  the  loan. 
The  amounts  disclosed  for  these  items 
are:  Established  by  government  action; 
determined  by  standard  calculations 
applied  to  ongoing  fixed  costs;  or  based 
on  an  obligation  incurred  by  the 
consumer  independently  of  any 
requirement  imposed  by  the  creditor. 
Except  for  prepaid  interest  under 
§  1026.37(g)(2)(iii),  or  charges  for 
optional  credit  insurance  provided  by 
the  creditor,  the  creditor  does  not  retain 


any  of  the  amounts  or  portions  of  the 
amounts  disclosed  as  other  costs. 

2.  Charges  pursuant  to  property 
contract.  The  creditor  is  required  to 
disclose  charges  that  are  described  in 
§  1026.37(g)(1)  through  (3).  Other 
charges  that  are  required  to  be  paid  at 
or  before  closing  pursuant  to  the 
property  contract  for  sale  between  the 
consumer  and  seller  are  disclosed  on 
the  Loan  Estimate  to  the  extent  the 
creditor  has  knowledge  of  those  charges 
when  it  issues  the  Loan  Estimate, 
consistent  with  the  good  faith  standard 
under  §  1026.19(e).  A  creditor  has 
knowledge  of  those  charges  where,  for 
example,  it  has  the  real  estate  purchase 
and  sale  contract.  See  also 
§  1026.37(g)(4)  and  comment  37(g)(4)-3. 

37(g)(1)  Taxes  and  other  government 
fees. 

1.  Recording  fees.  Recording  fees 
listed  under  §  1026.37(g)(1)  are  fees 
assessed  by  a  government  authority  to 
record  and  index  the  loan  and  title 
documents  as  required  under  State  or 
local  law.  Recording  fees  are  assessed 
based  on  the  type  of  document  to  be 
recorded  or  its  physical  characteristics, 
such  as  the  number  of  pages.  Unlike 
transfer  taxes,  recording  fees  are  not 
based  on  the  sale  price  of  the  property 
or  loan  amount.  For  example,  a  fee  for 
recording  a  subordination  agreement 
that  is  $20,  plus  $3  for  each  page  over 
three  pages,  is  a  recording  fee,  but  a  fee 
of  $1,250  based  on  0.5  percent  of  the 
loan  amount  is  a  transfer  tax,  and  not  a 
recording  fee. 

2.  Other  government  charges.  Any 
charges  or  fees  imposed  by  a  State  or 
local  government  that  are  not  transfer 
taxes  are  aggregated  with  recording  fees 
and  disclosed  under  §  1026.37(g)(l)(i). 

3.  Transfer  taxes — terminology.  In 
general,  transfer  taxes  listed  under 

§  1026.37(g)(1)  are  State  and  local 
government  fees  on  mortgages  and  home 
sales  that  are  based  on  the  loan  amount 
or  sales  price,  yvhile  recording  fees  are 
State  and  local  government  fees  for 
recording  the  loan  and  title  documents. 
The  name  that  is  used  under  State  or 
local  law  to  refer  to  these  amounts  is  not 
detenninative  of  whether  they  are 
disclosed  as  transfer  taxes  or  as 
recording  fees  and  other  taxes  under 
§  1026.37(g)(1). 

4.  Tranter  taxes — consumer.  Only 
transfer  taxes  paid  by  the  consumer  are 
disclosed  on  the  Loan  Estimate  pursuant 
to  §  1026.37(g)(1).  State  and  local 
government  transfer  taxes  are  governed 
by  State  or  local  law,  which  determines 
if  the  seller  or  consumer  is  ultimately 
responsible  for  paying  the  transfer  taxes. 
For  example,  if  State  law  indicates  a 
lien  can  attach  to  the  consumer’s 
acquired  property  if  the  transfer  tax  is 
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not  paid,  the  transfer  tax  is  disclosed.  If 
State  or  local  law  is  unclear  or  does  not 
specifically  attribute  transfer  taxes  to 
the  seller  or  the  consumer,  the  creditor 
is  in  compliance  with  requirements  of 
§  1026.37(g)(1)  if  the  amount  of  the 
transfer  tax  disclosed  is  not  less  than  the 
amount  apportioned  to  the  consumer 
using  common  practice  in  the  locality  of 
the  property. 

5.  Transfer  taxes — seller.  Transfer 
taxes  paid  by  the  seller  in  a  purchase 
transaction  are  not  disclosed  on  the 
Loan  Estimate  under  ^  1026.37(g)(1),  but 
are  disclosed  on  the  Closing  Disclosure 
pursuant  to  §  1026.38(g)(l)(ii). 

6.  Deletion  and  addition  of  items.  The 
lines  and  labels  required  by 

§  1026.37(g)(1)  may  not  be  deleted,  even 
if  recording  fees  or  transfer  taxes  are  not 
charged  to  the  consumer.  No  additional 
items  may  be  listed  under  the 
subheading  in  §  1026.37(g)(1). 

37(g)(2)  Prepaids. 

1.  Examples.  Prepaid  items  required 
to  be  disclosed  pursuant  to 
§  1026.37(g)(2)  include  the  interest  due 
at  consummation  for  the  period  of  iime 
before  interest  begins  to  accrue  for  the 
first  scheduled  periodic  payment  and 
certain  periodic  charges  that  are 
required  by  the  creditor  to  be  paid  at 
consummation.  Each  periodic  charge 
listed  as  a  prepaid  item  indicates,  as 
applicable,  the  time  period  that  the 
charge  will  cover,  the  daily  amount,  the 
perfcentage  rate  of  interest  used  to 
calculate  the  charge,  and  the  total  dollar 
amount  of  the  charge.  Examples  of 
periodic  charges  that  are  disclosed 
pursuant  to  §  1026.37(g)(2)  include: 

1.  Real  estate  property  taxes  due 
within  60  days  after  consummation  of 
the  transaction; 

ii.  Past-due  real  estate  property  taxes; 

iii.  Mortgage  insurance  premiums; 

iv.  Flood  insurance  premiums;  and 

V.  Homeowner’s  insurance  premiums. 

2.  Interest  rate.  The  interest  rate 
disclosed  pursuant  to  §  1026.37(g)(2)(iii) 
is  the  same  interest  rate  disclosed 
pursuant  to  §  1026.37(b)(2). 

3.  Terminology.  For  purposes  of 
§  1026.37(g)(2),  the  term  “property 
taxes”  has  the  same  meaning  as  in 

§  1026.43(b)(8)  and  further  described  in 
comment  43(b)(8)-2;  the  term 
“homeowner’s  insurance”  means  the 
amounts  identified  in  §  1026.4(b)(8); 
and  the  term  “mortgage  insurance”  has 
the  same  meaning  as  “mortgage 
insurance  or  any  functional  equivalent” 
in  §  1026.37(c),  which  means  the 
amounts  identified  in  §  1026.4(b)(5). 

4.  Deletion  of  items.  The  lines  and 
labels  required  by  §  1026.37(g)(2)  may 
not  be  deleted,  even  if  amounts  for  those 
labeled  items  are  not  charged  to  the 
consumer.  If  an  amount  for  a  labeled 


item  is  not  charged  to  the  consumer,  the 
time  period,  daily  amount,  and 
percentage  used  in  the  labels  are  left 
blank. 

37(g)(3)  Initial  escrow  payment  at 
closing. 

1.  Listed  item  not  charged.  Pursuant 
to  §  1026.37(g)(3),  each  periodic  charge 
to  be  included  in  the  escrow  or  reserve 
account  must  be  itemized  under  the 
“Initial  Escrow  Payment  at  Closing” 
subheading,  with  a  relevant  label, 
monthly  payment  amount,  and  number 
of  months  expected  to  be  collected  at 
consummation.  If  an  item  described  in 
§  1026.37(g)(3)(i)  through  (iii)  is  not 
charged  to  the  consumer,  the  monthly 
payment  amount  and  time  period  used 
in  the  labels  are  left  blank. 

2.  Aggregate  escrow  account 
calculation.  The  aggregate  escrow 
account  adjustment  required  under 
§  1026.38(g)(3)  and  12  CFR 
1024.17(d)(2)  is  not  included  on  the 
Loan  Estimate  under  §  1026.37(g)(3). 

3.  Terminology.  As  used  in 

§  1026.37(g)(3),  the  term  “property 
taxes”  has  the  same  meaning  as  in 
§  1026.43(b)(8)  and  further  described  in 
comment  43(b)(8)-2;  the  term 
“homeowner’s  insurance”  means  the 
amounts  identified  in  §  1026.4(b)(8); 
and  the  term  “mortgage  insurance”  has 
the  same  meaning  as  “mortgage 
insurance  or  any  functional  equivalent” 
in  §  1026.37(c). 

A.  Deletion  of  items.  The  lines  and 
labels  required  by  §  1026.37(g)(3)  may 
not  be  deleted,  even  if  amounts  for  those 
labeled  items  are  not  charged  to  the 
consumer. 

5.  Escrowed  tax  payments  for 
different  time  frames.  Payments  for 
property  taxes  that  are  paid  at  different 
time  periods  can  be  itemized  separately 
when  done  in  accordance  with  12  CFR 
1024.17,  as  applicable.  For  example,  a 
general  property  tax  covering  a  fiscal 
year  from  January  1  to  December  31  can 
be  listed  as  a  property  tax  under 
§  1026.37(g)(3)(i);  and  a  separate 
property  tax  to  fund  schools  that  cover 
a  fiscal  year  from  November  1  to 
October  31  can  be  added  as  a  separate 
item  under  §  1026.37(g)(3)(v). 

37(g)(4)  Other. 

1.  Owner’s  title  insurance  policy  rate. 
The  amount  disclosed  for  an  owner’s 
title  insurance  premium  pursuant  to 
§  1026.37(g)(4)  is  based  on  a  basic 
owner’s  policy  rate,  and  not  on  an 
“enhanced”  title  insurance  policy 
premium,  except  that  the  creditor  may 
instead  disclose  the  premium  for  an 
“enhanced”  policy  when  the 
“enhanced”  title  insurance  policy  is 
required  by  the  real  estate  sales  contract, 
if  such  requirement  is  known  to  the 
creditor  when  issuing  the  Loan 


Estimate.  This  amount  should  be 
disclosed  as  “Title — Owner’s  Title 
Policy  (optional),”  or  in  any  similar 
manner  that  includes  the  introductory 
description  “Title  —  ’  at  the  beginning  of 
the  label  for  the  item,  the  parenthetical 
description  “(optional)”  at  the  end  of 
the  label,  and  clearly  indicates  the 
amount  of  the  premium  disclosed 
pursuant  to  §  1026.37(g)(4)  is  for  the 
owner’s  title  insurance  coverage.  See 
comment  37(f)(2)— 4  for  a  discussion  of 
the  disclosure  of  the  premium  for 
lender’s  title  insurance  coverage. 

2.  Simultaneous  title  insurance 
premium  rate  in  purchase  transactions. 
The  premium  for  an  owner’s  title 
insurance  policy  for  which  a  special  rate 
may  be  available  based  on  the 
simultaneous  issuance  of  a  lender’s  and 
an  owner’s  policy  is  calculated  and 
disclosed  pursuant  to  §  1026.37(g)(4)  as 
follows: 

i.  The  title  insurance  premium  for  a 
lender’s  title  policy  is  based  on  the  full 
premium  rate,  consistent  with 

§  1026.37(f)(2)  or  (f)(3). 

ii.  The  owner’s  title  insurance 
premium  is  calculated  by  taking  the  full 
owner’s  title  insurance  premium,  - 
adding  the  simultaneous  issuance 
premium  for  the  lender’s  coverage,  and 
then  deducting  the  full  premium  for 
lender’s  coverage. 

3.  Designation  of  optional  items. 
Products  disclosed  under  §  1026.37(g)(4) 
for  which  the  parenthetical  description 
“(optional)”  is  included  at  the  end  of 
the  label  for  the  item  include  only  items 
that  are  separate  from  any  item 
disclosed  on  the  Loan  Estimate  under 
paragraphs  other  than  §  1026.37(g)(4). 
For  example,  such  items  may  include 
optional  owner’s  title, insurance,  credit 
life  insurance,  debt  suspension 
coverage,  debt  cancellation  coverage, 
warranties  of  home  appliances  and 
systems,  and  similar  products,  when 
coverage  is  written  in  connection  with 

a  credit  transaction  that  is  subject  to 
§  1026.19(e).  However,  because  the 
requirement  in  §  1026.37(g)(4)(ii) 
applies  to  separate  products  only, 
additional  coverage  and  endorsements 
on  insurance  otherwise  required  by  the 
lender  eu-e  not  disclosed  under 
§  1026.37(g)(4).  See  comments  4(b)(7) 
and  (b)(8)-l  through  -3  and  comments 
4(b)(10)-l  and  -2  for  guidance  on 
determining  when  credit  life  insurance, 
debt  suspension  coverage,  debt 
cancellation  coverage,  and  similar 
coverage  is  written  in  connection  with 
a  transaction  subject  to  §  1026.19(e). 

4.  Examples.  Examples  of  other  items 
that  are  disclosed  under  §  1026.37(g)(4) 
if  the  creditor  is  aware  of  those  items 
when  it  issues  the  Loan  Estimate 
include  commissions  of  real  estate 
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brokers  or  agents,  additional  payments 
to  the  seller  to  purchase  personal 
property  pursuant  to  the  property 
contract,  homeowner’s  association  and 
condominium  charges  associated  with 
the  transfer  of  ownership,  and  fees  for 
inspections  not  required  by  the  creditor 
but  paid  by  the  consumer  pursuant  to 
the  property  contract.  Although  the 
consumer  is  obligated  for  these  costs, 
they  are  not  imposed  upon  the 
consumer  by  the  creditor  or  loan 
originator.  Therefore,  they  are  not 
disclosed  with  the  parenthetical 
description  “(optional)”  at  the  end  of 
the  label  for  the  item,  and  they  are 
disclosed  pursuant  to  §  1026.37(g)  rather 
than  §  1026.37(f).  Even  if  such  items  are 
not  required  to  be  disclosed  on  the  Loan 
Estimate  under  §  1026.37(g)(4), 
however,  they  may  be  required  to  be 
disclosed  on  the  Closing  Disclosure 
pursuant  to  §  1026.38.  Comment 
19(e)(3)(iii)-3  discusses  application  of 
the  good  faith  requirement  for  services 
chosen  by  the  consumer  that  are  not 
required  by  the  creditor. 

37(g)(6)  Total  closing  costs. 

Paragraph  37(g)(6)(ii). 

1.  Lender  credits.  Section 
1026.19(e)(l)(i)  requires  disclosure  of 
lender  credits  as  provided  in 

§  1026.37(g)(6)(ii).  Comment  19(e)(3)(i)- 
5  describes  .such  lender  credits  as 
payments  from  the  creditor  to  the 
consumer  that  do  not  pay  for  a 
particular  fee  on  the  disclosures 
provided  imder  §  1026.37. 

2.  Credits  or  rebates  from  the  creditor 
to  offset  a  portion  or  all  of  the  closing 
costs.  For  loans  where  a  portion  or  all 
of  the  closing  costs  are  offset  by  a  credit 
or  rebate  provided  by  the  creditor 
(sometimes  referred  to  as  “no-cost” 
loans),  whether  all  or  a  defined  portion 
of  the  closing  costs  disclosed  under 

§  1026.37(f)  or  (g)  will  be  paid  by  a 
credit  or  rebate  from  the  creditor,  the 
creditor  discloses  such  credit  or  rebate 
as  a  lender  credit  under 
§  1026.37(g)(6)(ii).  The  creditor  should 
ensure  that  the  lender  credit  disclosed 
under  §  1026.37(g)(6)(ii)  is  sufficient  to 
cover  the  estimated  costs  the  creditor 
represented  to  the  consumer  as  not 
being  required  to  be  paid  by  the 
consumer  at  consummation,  regardless 
of  whether  such  representations 
pertained  to  specific  items. 

37(g)(7)  Item  descriptions  and 
ordering. 

1.  Clear  and  conspicuous»standard. 
See  comment  37(f)(5)-l  for  guidance 
regarding  the  requirement  to  label  items 
using  terminology  that  describes  each 
item. 

37(g)(8)  Use  of  addenda. 

1.  State  law  disclosures.  If  a  creditor 
is  required  by  State  law  to  make 


additional  disclosures  that,  pursuant  to 
§  1026.37(g)(8),  cannot  be  included  in 
the  disclosures  required  under 
§  1026.37(g),  the  creditor  may  make 
those  additional  State  law  disclosures 
on  a  separate  document  whose  pages  are 
physically  separate  from,  and  are  not 
presented  as  part  of,  the  disclosures 
prescribed  in  §  1026.37.  See  comment 
37(o)(l)-l. 

37(h)  Calculating  cash  to  close. 

37(h)(  1 )  For  all  transactions. 

1.  Labels  for  amounts  disclosed. 

Section  1026.37(h)(1)  describes  the 
amounts  that  are  used  to  calculate  the 
estimated  amount  of  cash  dr  other  funds 
that  the  consumer  must  provide  at 
consummation.  The  labels  that  are  to  be 
used  under  §  1026.37(h)(1)  are 
illustrated  by  form  H-24(A)  of  appendix 
H  to  this  part. 

37(h)(l)(ii)  Closing  costs  financed. 

1.  Calculating  amount.  The  amount  of 
closing  costs  financed  disclosed  under 
§  1026.37(h)(l)(ii)  is  determined  by 
subtracting  the  estimated  total  amount 
of  payments  to  third  parties  not 
otherwise  disclosed  pursuant  to 
§  1026.37(f)  and  §  1026.37(g)  from  the 
total  loan  amount  disclosed  pursuant  to 
§  1026.37(b)(1).  If  the  result  of  the 
calculation  is  a  positive  number,  that 
amount  is  disclosed  as  a  negative 
number  under  §  1026.37(h)(l)(ii),  but 
only  to  the  extent  that  it  does  not  exceed 
the  total  amount  of  lender  credits 
disclosed  under  §  1026.37(g)(6)(ii).  If  the 
result  of  the  calculation  is  zero  or 
negative,  the  amount  of  $0  is  disclosed 
under  §1026.37(h)(l)(ii). 

37(h)(  1  )(iii)  Downpayment  and  other 
•  funds  from  borrower. 

1.  No  downpayment  or  funds  from 
borrower.  When  the  loan  amount 
exceeds  the  purchase  price  of  the 
property  (other  than  a  construction 
loan),  the  amount  of  $0  is  disclosed 
under  §  1026.37(h)(l)(iii). 

37(h)(l)( iv)  Deposit. 

1.  Section  1026.37(h)(l)(iv)(A) 
requires  disclosure  of  a  deposit  in  a 
purchase  transaction.  The  deposit  to  be 
disclosed  under  §  1026.37(h)(l)(iv)(A)  is 
any  amount  that  the  consumer  has 
agreed  to  pay  to  a  party  identified  in  the 
real  estate  purchase  and  sale  agreement 
to  be  held  until  consiunmation  of  the 
transaction,  which  is  often  referred  to  as 
an  earnest  money  deposit.  In  a  purchase 
transaction  in  which  no  such  deposit  is 
paid  in  connection  with  the  transaction, 
§  1026.37(h)(l)(iv)(A)  requires  the 
creditor  to  disclose  $0.  In  any  other  type 
of  transaction,  §  1026.37(h)(l)(iv)(B) 
requires  disclosure  of  the  deposit 
amount  as  $0. 

37(h)(l)( v)  Funds  for  borrower. 

1.  Use  of  calculation — non-purchase 
transactions.  The  calculation  described 


in  §  1026.37(h)(l)(v)  is  only  used  to 
determine  the  amounts  disclosed  under 
§  1026.37(h)(l)(iii)  and  (h)(l)(v)  in  a 
transaction  that  is  not  described  as  a 
purchase  transaction  under 
§  1026.37(a)(9)(i),  in  accordance  with 
the  provisions  of  §  1026.37(h)(l)(iii)(A). 
In  a  purchase  transaction  (other  than  a 
construction  loan),  the  amount 
disclosed  under  §  1026.37(h)(l)(v)  will 
be  $0,  in  accordance  with 
§  1026.37(h)(l)(v)(A). 

37(h)(l)(vi)  Seller  credits. 

1.  Credits  to  be  disclosed.  The  seller 
credits  known  to  the  creditor  at  the  time 
of  delivery  of  the  Loan  Estimate  are 
disclosed  under  §  1026.37(h)(l)(vi).  For 
example,  a  creditor  may  know  the 
amount  of  seller  credits  that  will  be  paid 
in  the  transaction  from  information 
obtained  verbally  from  the  consumer, 
from  a  review  of  the  purchase  and  sale 
contract,  or  from  information  obtained 
from  a  real  estate  agent  in  the 
transaction. 

2.  Seller  credits  for  specific  charges. 
To  the  extent  known  by  the  creditor  at 
the  tjjne  of  delivery  of  the  Loan 
Estimate,  seller  credits  for  specific  items 
disclosed  under  §  1026.37(f)  and  (g)  are 
represented  by  the  total  amount 
disclosed  for  those  items. 

37(h)(l)(vii)  Adjustments  and  other 
credits. 

1.  Other  credits  known  at  the  time  the 

Loan  Estimate' is  issued.  Amounts 
expected  to  be  paid  by  third  parties  not 
involved  in  the  transaction,  such  as  gifts 
from  family  members  and  not  otherwise 
identified  under  §  1026.37(h)(1),  are 
included  in  the  amount  disclosed 
pursuant  to  §  1026.37(h)(l)(vii).  * 

2.  Persons  that  may  make  payments 
causing  adjustment  and  other  credits. 
Persons,  as  defined  under 

§  1026.2(a)(22),  means  natural  persons 
or  organizations.  Accordingly,  persons 
that  may  pay  amounts  disclosed  under 
§  1026.37(h)(l)(vii)  include,  for 
example,  any  individual  family 
members  providing  gifts  or  a  developer 
or  home  builder  organization  providing 
a  credit  in  the  transaction. 

3.  Credits.  Only  credits  from  persons 
other  than  the  creditor  or  seller  can  be 
disclosed  pursuant  to 

§  1026.37(h)(l)(vii).  Seller  credits  and 
credits  from  the  creditor  are  disclosed 
pursuant  to  §  1026.37(h)(l)(vi)  and 
§  1026.37(g)(6)(ii),  respectively. 

4.  Other  credits  to  fw?  disclosed. 
Credits  other  than  those  from  the 
creditor  or  seller  are  disclosed  under 

§  1026.37(h)(l)(vii).  Disclosure  jDf  other 
credits  is,  like  other  disclosures  under 
§  1026.37,  subject  to  the  good  faith 
requirement  under  §  1026.19(e)(l)(i). 
See  §  1026.19(e)(l)(i)  and  comments 
17(c)(2)(i)-l  and  19(e)(l)(i)-l.  The 
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creditor  may  obtain  information 
regarding  items  to  be  disclosed  under 
§  1026.37(h)(l)(vii),  for  example, 
verbally  from  the  consumer,  from  a 
review  of  the  purchase  and  sale 
contract,  or  from  idformation  obtained 
from  a  real  estate  agent  in  the 
transaction. 

5.  Proceeds  from  subordinate 
financing  or  other  source.  Funds  that  are 
provided  to  the  consumer  from  the 
proceeds  of  subordinate  financing,  local 
or  State  housing  assistance  grants,  or 
other  similar  sources  are  included  in  the 
amount  disclosed  under 

§  1026.37(h)(l)(vii). 

6.  Reduction  in  amounts  for 
adjustments.  Adjustments  that  require 
additional  funds  from  the  cpnsumer 
pursuant  to  the  real  estate  purchase  and 
sale  contract,  such  as  for  additional 
personal  property  that  will  be  disclosed 
on  the  Closing  Disclosure  under 

§  1026.38{j)(l)(iii)  or  adjustments  that 
will  he  disclosed  on  the  Closing 
Disclosure  under  §  1026.38(j)(l)(v)  can 
be  included  in  the  amount  disclosed 
under  §  1026.37(h)(l)(vii),  and  because 
the  amount  disclosed  is  a  sum  of 
adjustments  and  other  credits,  such 
amount  would  reduce  the  total  amount 
disclosed.  Additional  examples  of  such 
adjustments  for  additional  funds  from 
the  consumer  include  prorations  for 
property  taxes  and  homeowner’s 
association  dues. 

37(h)(l)(viii)  Estimated  cash  to  close. 

1.  Result  of  cash  to  close  calculation. 
The  sum  of  the  amounts  disclosed 
pursuant  to  §  1026.37(hKl)(i)  through 
(vii)  is  disclosed  under 
§  1026.37(h)(l)(viii)  as  either  a  positive 
number,  a  negative  number,  or  zero.  A 
positive  number  indicates  the  amount 
that  the  consumer  will  pay  at 
consummation.  A  negative  number 
indicates  the  amount  that  the  consumer 
will  receive  at  consummation.  A  result 
of  zero  indicates  that  the  consumer  will 
neither  pay  nor  receive  any  amount  at 
consummation. 

37(h)(2)  Optional  alternative 
calculating  cash  to  close  table  for 
transactions  without  a  seller. 

1.  Optional  use.  The  optional 
disclosure  of  the  calculating  cash  to 
close  table  in  §  1026.37(h)(2)  may  only 
he  provided  hy  a  creditor  in  a 
transaction  without  a  seller.  The  use  of 
this  alternative  table  for  transactions 
without  a  seller  is  optional,  but  must  be 
used  in  conjunction  with  the  disclosure 
under  §  1026.37(d)(2). 

37(h)(2)(iii)  Payoffs  and  payments. 

1.  Examples.  Examples  of  the 
amounts  incorporated  in  the  total 
amount  disclosed  under 
§  1026.37(h)(2)(iii)  include,  but  are  not 
limited  to:  payoffs  of  existing  liens 


secured  by  the  property  identified  under 
§  1026.37(a)(6)  such  as  existing 
mortgages,  deeds  of  trust,  judgments 
that  have  attached  to  the  real  property, 
mechanics’  and  materialmans’  liens, 
and  local.  State  and  Federal  tax  liens; 
payments  of  unsecured  outstanding 
d^ts  of  the  consumer;  and  payments  to 
other  third  parties  for  outstanding  debts 
of  the  consumer  (but  not  for  settlement 
services)  as  required  to  be  paid  as  a 
condition  for  the  extension  of  credit. 

37(h)(2)(iv)  Cash  to  or  from  consumer. 

1.  Method  of  indication.  The 
indication  of  whether  the  estimated 
cash  to  close  is  either  due  from  or 
payable  to  the  consumer  is  made  by  the 
use  of  check  boxes,  wbicb  is  illustrated 
by  form  H-24(D)  of  appendix  H  to  this 
part. 

37(h)(2)(v)  Closing  costs  financed. 

1.  Limitation  on  amount  disclosed. 

The  amount  disclosed  under 
§  1026.37(h)(2)(v)  is  limited  to  the  total 
amount  of  closing  costs  disclosed  under 
§  1026.37(g)(6),  even  if  the  difference 
between  §  1026.37(h)(2)(i)  and 
§  1026.37(h)(2)(iii)  is  greater  than  the 
amount  disclosed  under  §  1026.37(g)(6). 

37(i)  Adjustable  payment  table. 

1.  When  table  is  not  permitted  to  be 
disclosed.  The  disclosure  described  in 
§  1026. 37(i)  is  required  only  if  the 
periodic  principal  and  interest  payment 
may  change  after  consummation  based 
on  a  loan  term  other  than  a  change  to 
the  interest  rate,  or  the  transaction* 
contains  a  seasonal  payment  product 
feature  as  described  in 

§  1026.37(a)(10)(ii)(E).  If  tbe  transaction 
does  not  contain  such  loan  terms,  this 
table  shall  not  appear  on  the  Loan 
Estimate. 

2.  Periods  to  be  disclosed.  Section 
1026.37(i)(l)  through  (4)  requires 
disclosure  of  the  periods  during  which 
interest  only,  optional  payment,  step 
payment,  and  seasonal  payment  product 
features  will  be  in  effect.  The  periods 
required  to  be  disclosed  should  be 
disclosed  by  describing  the  number  of 
payments  counting  from  the  first 
periodic  payment  due  after 
consummation.  The  period  of  seasonal 
payments  required  to  be  disclosed  by 

§  1026. 37(i)(4),  to  be  clear  and 
conspicuous,  should  be  disclosed  with 
a  noun  that  identifies  the  unit-period, 
because  such  feature  may  apply  on  a 
regular  basis  during  the  loan  term  that 
does  not  depend  on  when  regular 
periodic  payments  begin.  The 
disclosures  required  by  §  1026.37(i)(l) 
through  (4)  may  include  abbreviations 
to  fit  in  the  space  provided  for  the 
information  on  form  H-24,  provided  the 
information  is  disclosed  in  a  clear  and 
conspicuous  manner.  For  example: 


i.  Period  from  date  of  consummation. 

If  a  loan  has  an  interest  only  period  for 
the  first  60  regular  periodic  payments 
due  after  consummation,  the  disclosure 
states  “for  your  first  60  payments.’’ 

ii.  Period  during  middle  of  loan  term. 
If  the  loan  has  an  interest  only  period 
between  the  61st  and  85th  payments, 
the  disclosure  states  “from  your  61st  to 
85th  payment.” 

iii.  Multiple  successive  periods.  If 
there  are  multiple  periods  during  which 
a  certain  adjustable  payment  term 
applies,  such  as  a  period  of  step 
payments  that  occurs  from  the  first 
through  12th  payments,  does  not  occur 
firom  the  13th  through  24th  payments, 
and  occurs  again  from  the  25th  through 
36th  payments,  the  period  disclosed  is 
the  entire  span  of  all  such  periods. 
Accordingly,  such  period  is  disclosed  as 
“for  your  first  36  payments.” 

iv.  Seasonal  payments.  For  a  seasonal 
payment  product  with  a  unit-period  of 
a  month  that  does  not  require  periodic 
payments  for  the  months  of  June,  July, 
and  August  each  year  during  the  loan 
term,  because  such  feature  depends  on 
calendar  months  and  not  on  when 
regular  periodic  payments  begin,  the 
period  is  disclosed  as  “from  June  to 
August.”  For  a  transaction  with  a 
quarterly  unit-period  that  does  not 
require  a  periodic  payment  every  third 
quarter  during  the  loan  term  and  does 
not  depend  on  calendar  months,  the 
period  is  disclosed  as  “every  third 
payment.”  In  the  same  transaction,  if 
the  seasonal  payment  feature  ends  after 
the  20th  quarter,  the  period  is  disclosed 
as  “every  quarter  until  the  20th 
quarter.”  As  described  above  in  this 
comment  37(i)-2,  the  creditor  may 
abbreviate  “quarter”  to  “quart.”  or  “Q.” 

37(i)(5)  Principal  and  interest 
payments. 

_1.  Statement  of  periodic  payment 
frequency.  The  subheading  required  by 
§  1026.37(i)(5)  must  include  the  unit- 
period  of  the -transaction,  such  as 
“quarterly,”  “bi-weekly,”  or  “annual.” 
This  unit-period  should  be  the  same  as 
disclosed  under  §  1026.37(b)(3).  See 
§1026.37(o)(5)(i). 

2.  Initial  payment  adjustment 
unknown.  The  disclosure  required  by 
§  1026.37(i)(5)  must  state  the  number  of 
the  first  payment  for  which  the  regular 
periodic  principal  and  interest  payment 
may  change.  This  payment  is  typically 
set  forth  in  the  legal  obligation. 
However,  if  the  exact  payment  number 
of  the  first  adjustment  is  not  known  at 
the  time  the  creditor  provides  the  Loan 
Estimate,  the  creditor  must  disclose  the 
earliest  possible  payment  that  may 
change  under  the  terms  of  the  legal 
obligation,  based  on  the  information 
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available  to  the  creditor  at  the  time,  as 
the  initial  payment  number  and  amount. 

3.  Subsequent  changes.  The 
disclosure  required  by  §  1026.37(i)(5) 
must  state  the  frequency  of  adjustments 

’to  the  regular  periodic  principal  and 
interest  payment  after  the  initial 
adjustment,  if  any,  expressed  in  years, 
except  if  adjustments  are  more  frequent 
than  once  every  year,  in  which  case  the 
disclosure  should  be  expressed  as 
payments.  If  there  is  only  one 
adjustment  of  the  periodic  payment 
under  the  terms  of  the  legal  obligation 
(for  example,  if  the  loan  has  an  interest 
only  period  for  the  first  60  payments 
and  there  are  no  adjustments  to  the 
payment  after  the  end  of  the  interest 
only  period),  the  disclosure  should 
state:  “No  subsequent  changes.”  If  the 
loan  has  graduated  increases  in  the 
regular  periodic  payment  every  12th 
payment,  the  disclosure  should  state: 
“Every  year.”  If  the  frequency  of 
adjustments  to  the  periodic  payment 
may  change  under  the  terms  of  the  legal 
obligation,  the  disclosure  should  state 
the  smallest  period  of  adjustments  that 
may  occur.  For  example,  if  an  increase 
in  the  periodic  payment  is  scheduled 
every  sixth  payment  for  36  payments, 
and  then  every  12th  payment  for  the 
next  24  payments,  the  disclosure  should 
state:  “Every  6th  payment.” 

4.  Maximum  payment.  The  disclosure 
required  by  §  1026.37(i)(5)  must  state 
the  larger  of  the  maximum  scheduled  or 
maximum  potential  amount  of  a  regular 
periodic  principal  and  interest  payment 
under  the  terms  of  the  legal  obligation, 
as  well  as  tbe  payment  number  of  the 
first  periodic  principal  and  interest 
payment  that  can  reach  such  amount.  If 
the  disclosed  payment  is  scheduled, 

§  1026.37(i)(5)  requires  that  the 
disclosure  state  the  payment  number 
when  such  payment  is  reached  with  the 
preceding  text,  “starting  at.”  If  the 
disclosed  payment  is  only  potential,  as  . 
may  be  the  case  for  a  loan  that  permits 
optional  payments,  the  disclosure  states 
the  earliest  payment  number  when  such 
payment  can  be  reached  with  the 
preceding  text,  “as  early  as.”  Section 
1026.37(i){5)  requires  that  the  first 
possible  periodic  principal  and  interest 
payment  that  can  reach  the  maximum 
be  disclosed.  For  example,  for  a  fixed 
interest  rate  optional-payment  loan  with 
scheduled  payments  that  result  in 
negative  amortization  under  the  terms  of 
the  legal  obligation,  the  maximum 
periodic  payment  disclosed  should  be 
based  on  the  consumer  having  elected  to 
make  the  periodic  payments  that  would 
increase  the  principal  balance  to  the 
maximum  amount  at  the  latest  time 
possible  before  the  loan  begins  to  fully 
amortize,  which  would  cause  the 


periodic  principal  and  interest  payment 
to  be  the  maximum  possible.  For 
example,  if  the  earliest  payment  that 
could  reach  the  maximum  principal 
balance  was  the  41st  payment  at  which 
time  the  loan  would  begin  to  amortize 
and  the  periodic  principal  and  interest 
payment  would  be  recalculated,  but  the 
last  payment  that  permitted  the 
principal  balance  to  increase  was  the 
60th  payment,  the  disclosure  required 
by  §  1026.37{i)(5)  must  assume  the 
consumer  only  reaches  the  maximum 
principal  balance  at  the  60th  payment 
because  this  would  result  in  the 
maximum  possible  principal  and 
interest  payment  under  the  terms  of  the 
legal  obligation.  The  disclosure  must 
state  the  maximum  periodic  principal 
and  interest  payment  based  on  this 
assumption  and  state  “as  early  as  the 
61st  payment.” 

5.  Payments  that  do  not  pay  principal. 
Although  the  label  of  the  disclosure 
required  by  §  1026.37(i)(5)  is  “Principal 
and  Interest  Payments,”  and  the  section 
refers  to  periodic  principal  and  interest 
payments,  it  includes  a  scheduled 
periodic  payment  that  only  covers  some 
or  all  of  the  interest  that  is  due  and  not 
any  principal  (i.e.,  an  interest  only  or 
negatively  amortizing  payment). 

37(j)  Adjustable  interest  rath  table. 

1.  When  table  is  not  permitted  to  be 
disclosed.  The  disclosure  described  in 
§  1026.37(j)  is  required  only  if  the 
interest  rate  may  increase  after 
consummation,  either  based  on  changes 
to  an  index  or  scheduled  changes  to  the 
interest  rate.  If  the  legal  obligation  does 
not  permit  the  interest  rate  to  adjust 
after  consummation,  such  as  for  a 
“Fixed  Rate”  product  under 
§  1026.37(a)(10),  this  table  is  not 
permitted  to  appear  on  the  Loan 
Estimate.  The  creditor  may  not  disclose 
a  blank  table  or  a  table  with  “N/A” 
inserted  within  each  row. 

37(j)(  1 )  Index  and  margin. 

1.  Index  and  margin.  The  index 
disclosed  pursuant  to  §  1026.37(j)(l) 
must  be  stated  such  that  a  consumer 
reasonably  can  identify  it.  A  common 
abbreviation  or  acronym  of  the  name  of 
the  index  may  be  disclosed  in  place  of 
the  proper  name  of  the  index,  if  it  is  a 
commonly  used  public  method  of 
identifying  the  index.  For  example, 
“LIBOR”  may  be  disclosed  instead  of 
London  Interbank  Offered  Rate.  The 
margin  should  be  disclosed  as  a 
percentage.  For  example,  if  the  contract 
determines  the  interest  rate  by  adding 
4.25  percentage  points  to  thfe  index,  the 
margin  should  be  disclosed  as  “4.25%.” 

37(j)(2)  Increases  in  interest  rate. 

1.  Adjustments  not  based  on  an  index. 
If  the  legal  obligation  includes  both 
adjustments  to  the  interest  rate  based  on 


an  external  index  and  scheduled  and 
pre-determined  adjustments  to  the 
interest  rate,  such  as  for  a  “Step  Rate” 
product  under  §  1026.37(a)(10),  the 
disclosure  required  by  §  1026.37(j)(l), 
and  not  §  1026.37(j)(2),  must  be 
provided  pursuant  to  §  1026.37(j)(2). 

The  disclosure  described  in 
§  1026.37(j)(2)  is  stated  only  if  the 
product  type  does  not  permit  the 
interest  rate  to  adjust  based  on  an 
external  index. 

37(j)(3)  Initial  interest  rate. 

1.  Interest  rate  at  consummation.  In 
all  cases,  the  interest  rate  in  effect  at 
consummation  must  be  disclosed  as  the 
initial  interest  rate,  even  if  it  will  apply 
only  for  a  short  period,  such  as  one 
month. 

37(j)(4)  Minimum  and  maximum 
interest  fate. 

1.  Minimum  interest  rate.  The 
minimum  interest  rate  required  to  be 
disclosed  by  §  1026.37(j)(4)  is  the 
minimum  interest  rate  that  may  occur  at 
any  time  during  the  term  of  the 
transaction,  after  any  introductory  or 
“teaser”  interest  rate  expires,  under  the 
terms  of  the  legal  obligation,  such  as  an 
interest  rate  “floor.”  If  the  terms  of  the 
legal  obligation  do  not  state  a  minimum 
interest  rate,  the  minimum  interest  rate 
that  applies  to  the  transaction  under 
applicable  law  must  be  disclosed.  If  the 
terms  of  the  legal  obligation  do  not  state 
a  minimum  interest  rate,  and  no  other 
minimum  interest  rate  applies  to  the 
transaction  under  applicable  law,  the 
amount  of  the  margin  is  disclosed. 

2.  Maximum  interest  rate.  The 
maximum  interest  rate  required  to  be 
disclosed  pursuant  to  §  1026.37{j)(4)  is 
the  maximum  interest  rate  permitted 
under  the  terms  of  the  legal  obligation, 
such  as  an  interest  rate  “cap.”  If  the 
terms  of  the  legal  obligation  do  not 
specify  a  maximum  interest  rate,  the 
maximum  interest  rate  permitted  by 
applicable  law,  such  as  State  usury  law, 
must  be  disclosed. 

37(j)(5)  Frequency  of  adjustments. 

1.  Exact  month  unknown.  The 
disclosure  required  by  §  1026.37(j)(5) 
must  state  the  first  month  for  which  the 
interest  rate  may  change.  This  month  is 
typically  scheduled  in  the  terms  of  the 
legal  obligation.  However,  if  the  exact 
month  is  not  known  at  the  time  the 
creditor  provides  the  Loan  Estimate,  the 
creditor  must  disclose  the  earliest 
possible  month  under  the  terms  of  the 
legal  obligation,  based  on  the  best 
information  available  to  the  creditor  at 
the  tiipe. 

37(jM6)  Limits  on  interest  rate 
changes. 

1.  Different  limits  on  subsequent 
interest  rate  adjustments.  If  more  than 
one  limit  applies  to  the  amount  of 
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adjustments  to  the  interest  rate  after  the 
initial  adjustment,  the  greatest  limit  on 
subsequent  adjustments  must  be 
disclosed.  For  example,  if  the  initial 
interest  rate  adjustment  is  capped  at  two 
percent,  the  second  adjustment  is 
capped  at  two  and  a  half  percent,  and 
all  subsequent  adjustments  are  capped 
at  three  percent,  the  disclosure  required 
by  §  1026.37(j)(6)(ii)  states  “3%.” 

37(k)  Contact  information. 

1.  NMLSR  ID.  Section  1 026.3 7(k) 
requires  the  disclosure  of  an  Nationwide 
Mortgage  Licensing  System  and  Registry 
(NMLSR  ID)  number  for  each  creditor, 
mortgage  broker,  and  loan  officer 
identified  on  the  Loan  Estimate.  The 
NMLSR  ID  is  a  unique  number  or  other 
identifier  generally  assigned  to 
individuals  registered  or  licensed 
through  NMLSR  to  provide  loan 
originating  services.  For  more 
information,  see  the  Secure  and  Fair 
Enforcement  for  Mortgage  Licensing  Act 
of  2008  (SAFE  Act)  sections  1503(3)  and 
(12)  and  1504  (12  U.S.C.  5102(3)  and 
(12)  and  5103),  and  its  implementing 
regulations  (i.e.,  12  CFR  1007.103(a)  and 
1008.103(a)(2)).  An  entity  may  also  have 
an  NMLSR  ID.  Thus,  if  the  creditor, 
mortgage  broker,  or  loan  officer  has 
obtained  an  NMLSR  ID,  the  NMLSR  IDs 
must  be  provided  in  the  disclosures 
required  by  §  1026.37(k)(l)  and  (2). 

2.  License  number  or  unique 
idenitifier.  Section  1026.37(k)(l)  and  (2) 
requires  the  disclosure  of  a  license 
number  or  unique  identifier  for  the 
creditor,  mortgage  broker,  and  loan 
officer  if  such  entity  or  individual  has 
not  obtained  an  NMLSR  ID.  In  such 
event,  if  the  applicable  State,  locality,  or 
other  regulatory  body  with 
responsibility  for  licensing  and/or  * 
registering  such  entity’s  or  individual’s 
business  activities  has  issued  a  license 
number  or  other  unique  identifier  to 
such  entity  or  individual,  that  number 
is  disclosed.  In  addition,  §  1026.37(k)(l) 
and  (2)  require  the  abbreviation  of  the 
State  of  the  jurisdiction  or  regulatory 
body  that  issued  such  license  or 
registration  is  required  to  be  included 
before  the  word  “License”  in  the  label 
required  by  §  1026.37(k)(l)  and  (2).  If  no 
such  license  or  registration  is  required 
to  be  disclosed,  such  as  if  an  NMLSR 
number  is  disclosed,  the  space  provided 
for  such  an  abbreviation  in  form  H-24 
of  appendix  H  to  this  part  may  be  left 
blank.  A  U.S.  Postal  Service  State 
abbreviation  complies  with 

§  1026.37(k)(l)  and  (2),  if  applicable. 

.  3.  Contact.  Section  1026r37(k)(2) 
requires  the  disclosure  of  the  name  and 
.  NMLSR  ID  of  the  person  who  is  the 
primary  contact  for  the  consumer, 
labeled  “Loan  Officer.”  The  loan  officer 
is  generally  the  natural  person 


employed  by  the  creditor  or  mortgage 
broker  disclosed  under  §  1026.37(k)(l) 
who  interacts  most  frequently  with  the 
consumer  and  who  has  an  NMLSR  ID 
or,  if  none,  a  license  number  or  other 
unique  identifier  to  be  disclosed  under 
§  1026.38(k)(2),  as  applicable. 

4.  Email  address  and  phone  number. 
Section  1026.37(k)(3)  requires 
disclosure  of  the  loan  officer’s  email 
address  and  phone  number.  Disclosure  - 
of  a  general  number  or  email  address  for 
the  loan  officer’s  lender  or  mortgage 
broker,  as  applicable,  satisfies  this 
requirement  if  no  such  information  is 
generally  available  for  such  person. 

37(1)  Comparisons. 

37(1)(  1)  In  five  years. 

1.  Loans  with  terms  of  less  than  five 
years.  In  transactions  with  a  scheduled 
loan  term  of  less  than  60  months,  to 
comply  with  §  1026.37(1)(1),  the  creditor 
discloses  the  amounts  paid  through  the 
end  of  the  loan  term. 

Paragraph  37(l)(  1  )(i). 

1.  Calculation  of  total  payments  in 
five  years.  The  amount  disclosed 
pursuant  to  §  1026.37(l)(l)(i)  is  the  sum 
of  principal,  interest,  mortgage 
insurance,  and  loan  costs  scheduled  to 
be  paid  through  the  end  of  the  60th 
month  after  the  due  date  of  the  first 
periodic  payment.  For  guidance  on  how 
to  calculate  interest  for  mortgage  loans 
that  are  Adjustable  Rate  products  under 
§  1026.37(a)(10)(i)(A)  for  purposes  of 

§  1026.37(l)(l)(i),  see  comment  17(c)(1)- 
10.  In  addition,  for  purposes  of 
§  1026.37(l)(l)(i),  the  creditor  should 
assume  that  the  consumer  makes 
payments  as  scheduled  and  on  time.  For 
purposes  of  §  1026.37(l)(l)(i),  mortgage 
insurance  means  “mortgage  insurance 
or  any  fractional  equivalent”  as  defined 
pursuant  to  comment  37(c)(i)(i)(C)-l 
and  includes  prepaid  or  escrowed 
mortgage  insurance.  Loan  costs  are 
those  costs  disclosed  pursuant  to 
§  1026.37(f). 

2.  Negative  amortizatiori  loans.  For 
loans  that  have  a  negative  amortization 
feature  under  §  1026.37(a)(10)(ii)(A),  the 
creditor  calculates  the  total  payments  in 
five  years  using  the  scheduled 
payments,  even  if  it  is  a  negatively 
amortizing  payment  amount,  until  the 
consumer  must  begin  making  fully 
amortizing  paypients  under  the  terms  of 
the  legal  obligation. 

Paragraph  37(I)(l)(ii). 

1.  Calculation  of  principal  paid  in  five 
years.  The  disclosure  required  by 
§  1026.37(l)(l)(ii)  is  calculated  in  the 
same  manner  as  the  disclosure  required 
by  §  1026.37(l)(l)(i),  except  that  the 
disclosed  amount  reflects  only  the  total 
payments  to  principal  through  the  end 
of  the  60th  month  after  the  due  date  of 
the  first  periodic  payment. 


37(1)(3)  Total  interest  percentage. 

1.  General.  When  calculating  the  total 
interest  percentage,  the  creditor  assumes 
that  the  consumer  will  make  each 
payment  in  full  and  on  time,  and  will 
not  make  any  additional  payments. 

2.  Adjustable  rate  and  step  rate 
mortgages.  For  Adjustable  Rate  products 
under  §  1026.37(a)(10)(i)(A), 

§  1026.37(1)(3)  requires  that  the  creditor 
compute  the  total  interest  percentage  in 
accordance  with  comment  17(c)(l)-10. 
For  Step  Rate  products  under 
§  1026.37(a)(10)(i)(B),  §  1026.37(1)(3) 
requires  that  the  creditor  compute  the 
total  interest  percentage  in  accordance 
with  §  1026.17(c)(1)  and  its  associated 
commentary. 

3.  Negative  amortization  loans.  For 
loans  that  have  a  negative  amortization 
feature  under  §  1026.37(a)(10)(ii)(A), 

§  1026.37(1)(3)  requires  that  the  creditor 
compute  the  total  interest  percentage 
using  the  scheduled  payment,  even  if  it 
is  a  negatively  amortizing  payment 
amount,  until  the  consumer  must  begin 
making  fully  amortizing  payments 
under  the  terms  of  the  legal  obligation. 

37(m)  Other  considerations. 

37(m)(  1 )  Appraisal. 

1.  Applicability.  The  disclosure 
required  by  §  1026.37(m)(l)  is  only 
applicable  to  transactions  subject  to 

§  1026.19(e)  that  are  also  subject  either 
to  15  U.S.C.  1639h  or  1691(e)  or  both, 
as  implemented  by  this  part  or 
Regulation  B,  12  CFR  part  1002, 
respectively.  Accordingly,  if  a 
transaction  is  not  also  subject  to  either 
or  both  of  these  provisions,  as 
implemented  by  this  part  or  Regulation 
B,  respectively,  the  disclosure  required 
by  §  1026.37(m)(l)  may  be  omitted  from 
the  Loan  Estimate  as  described  by 
comment  37-1  as  illustrated  by  form  H- 
24  of  appendix  H  to  this  part.  For  ‘ 
transactions  subject  to  section  1639h  but 
not  section  1691(e),  the  creditor  may 
delete  the  word  “promptly”  from  the 
disclosure  required  by 
§1026.37(m)(l)(ii). 

2.  Consummation.  Section 
1026.37(m)(l)  requires  the  creditor  to 
disclose  that  it  will  provide  a  copy  of 
any  appraisal,  even  if  the  transaction  is 
not  consummated.  On  form 

H-24,  the  disclosure  required  by  ^ 

§  1026.37(m)(l)  states  that  the  creditor 
will  provide  an  appraisal,  even  if  the 
“loan  does  not  close.”  Pursuant  to 
§  1026.37(o)(3),  the  disclosure  required 
by  §  1026.37(m)(l)  is  that  illustrated  by 
form  H-24. 

37(m)(2)  Assumption. 

1.  Disc/osure.- Section  1026.37(m)(2) 
requires  the  creditor  to  disclose  whether 
or  not  a  third  party  may  be  allowed  to 
assume  the  loan  on  its  original  terms  if 
the  property  is  sold  or  transferred  by  the 
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consumer.  In  many  cases,  the  creditor 
cannot  determine,  at  the  time  the 
disclosure  is  made,  whether  a  loan  may 
be  assumable  at  a  future  date  on  its 
original  terms.  For  example,  the 
assumption  clause  commonly  used  in 
mortgages  sold  to  the  Federal  National 
Mortgage  Association  and  the  Federal 
Home  Loan  Mortgage  Corporation 
conditions  an  assumption  on  a  Variety 
of  factors,  such  as  the  creditworthiness 
of  the  subsequent  borrower,  the 
potential  for  impairment  of  the 
creditor’s  security,  and  the  execution  of 
an  assumption  agreement  by  the 
subsequent  borrower.  If  the  creditor  can 
determine  that  such  assumption  is  not 
permitted,  the  creditor  complies  with 
§  1026.37(m)(2)  by  disclosing  that  the 
loan  is  not  assumable.  In  all  other 
situations,  including  where  assumption 
of  a  loan  is  permitted  or  is  dependent 
on  certain  conditions  or  factors,  or 
uncertainty  exists  as  to  the  future 
assumability  of  a’ mortgage  loan,  the 
creditor  complies  with  §  1026.37(m)(2) 
by  disclosing  that,  under  certain 
conditions,  the  creditor  may  allow  a 
third  party  to  assume  the  loan  on  its 
original  terms. 

2.  Original  terms.  For  purposes  of 
§  1026.37(m)(2),  the  imposition  of  an 
assumption  fee  is  not  a  departure  from 
the  original  terms  of  the  obligation  but 
a  modification  of  the  legal  obligation, 
such  as  a  change  in  the  contract  interest 
rate,  represents  a  departure  from  the 
original  terms. 

37(m)(3)  Homeowner’s  insurance. 

1.  Optional  disclosure.  Section 
1026.37(m)(3)  provides  that  creditors 
may,  but  are  not  required  to,  disclose  a 
statement  of  whether  homeowner’s 
insurance  is  required  oh  the  property 
and  whether  the  consumer  may  choose 
the  insurance  provider,  labeled 
“Homeowner’s  Instance.” 

2.  Relation  to  the  finance  charge. 
Section  1026.4(d)(2)  describes  the 
conditions  under  which  a  creditor  may 
exclude  premiums  for  homeowner’s 
insurance  from  the  finance  charge.  For 
transactions  subject  to  §  1026.19(e),  a 
creditor  satisfies  §  1026.4(d)(2)(i)  by 
disclosing  the  statement  described  in 

§  1026.37(m)(3). 

37(m)(4)  Late  payment. 

1.  Definition.  Section  1026.37(m)(4) 
requires  a  disclosure  if  charges  are 
added  to  an  individued  delinquent 
installment  by  a  creditor  that  otherwise 
considers  the  transaction  ongoing  on  its 
original  terms.  Late  payment  charges  do 
not  include:  (i)  The  right  of  acceleration; 
(ii)  fees  imposed  for  actual  collection 
costs,  such  as  repossession  charges  gr 
attorney’s  fees;  (iii)  referral  and 
extension  charges;  or  (iv)  the  continued 
accrual  of  simple  interest  at  the  contract 


rate  after  the  payment  due  date. 

However,  an  increase  in  the  interest  rate 
on  account  of  a  late  payment  by  the 
consumer  is  a  late  payment  charge  to 
the  extent  of  the  increase. 

2.  Applicability  of  State  law.  Many 
State  laws  authorize  the  calculation  of 
late  charges  as  either  a  percentage  of  the 
delinquent  payment  amount  or  a 
specified  dollar  amount,  and  permit  the 
imposition  of  the  lesser  or  greater  of  the 
two  calculations.  The  language  provided 
in  the  disclosure  may  reflect  the. 
requirements  and  alternatives  allowed 
under  State  law. 

37(m)(6)  Servicing. 

1.  Creditor’s  intent.  Section 
1026.37(m)(6)  requires  the  creditor  to 
disclose  whether  it  intends  to  service 
the  loan  directly  or  transfer  servicing  to 
another  servicer  after  consummation.  A 
creditor  complies  with  §  1026.37(m)(6) 
if  the  disclosure  reflects  the  creditor’s 
intent  at  the  time  the  Loan  Estimate  is 
issued. 

37(m)( 7)  Liability  after  foreclosure. 

1.  When  statement  is  not  permitted  to 
be  disclosed.  The  disclosure  described 
by  §  1026.37(m)(7)  is  required  under  the 
condition  specified  by  §  1026.37(m)(7), 
specifically,  if  the  purpose  of  the  credit 
transaction  is  a  refinance  under 
§  1026.37(a)(9)(ii).  Under  any  other 
conditions,  this  statement  is  not 
permitted  to  appear  in  the  Loan 
Estimate. 

37(n)  Signature  statement. 

1.  Signature  line  optional.  Whether  a 
signature  line  is  provided  under 

§  1026. 37(n)  is  determined  solely  by  the 
creditor.  If  a  signature  line  is  provided, 
however,  the  disclosure  must  include 
the  statement  required  by 
§  1026.37(n)(l). 

2.  Multiple  consumers.  If  there  is 
more  than  one  consumer  who  will  be 
obligated  in  the  transaction,  the  first 
consumer  signs  as  the  applicant  and 
each  additional  consumer  signs  as  a  co¬ 
applicant.  If  there  is  not  enough  space 
under  the  heading  “Confirm  Receipt”  to 
provide  signature  lines  for  every 
consumer  in  the  transaction,  the 
creditor  may  add  additional  signature 
pages,  as  needed,  at  the  end  of  the  form 
for  the  remaining  consumers’  signatmes. 
However,  the  creditor  is  required  to 
disclose  the  heading  and  statement 
required  by  §  1026.37(m)(7)  on  such 
additional  pages. 

3.  Consumer’s  name.  The  creditor  . 
may  insert  the  consumer’s  name  under 
the  signature  line,  rather  than  using  the 
designation  “Applicant”  or  “Co- 
Applicant”  as  illustrated  in  form  H-24 
of  appendix  H  to  this  part,  but  is  not 
required  to  do  so  pursuant  to 

§  1026.37(n)(l). 

37(o)  Form  of  disclosures. 


37(o)(  1 )  General  requirements. 

1.  Clear  and  conspicuous;  segregation. 
The  clear  and  conspicuous  standard 
requires  that  the  disclosures  required  by 
§  1026.37  be  legible  and  in  a  readily 
understandable  form.  Section 
1026.37(o)(l)(i)  requires  that  the 
disclosures  be  grouped  together  and 
segregated  from  everything  else.  For 
example,  creditors  may  not  add 
additional  pages  in  between  the  pages  of 
the  Loan  Estimate,  or  attach  to  the  Loan 
Estimate  additional  pages  that  are  not 
provided  for  under  §  1026.37  after  the 
last  page  of  the  Loan  Estimate.  As 
required  by  §  1026.37(o)(3)(i),  the 
disclosures  for  any  transaction  that  is  a 
federally  related  mortgage  loan  under 
Regulation  X,  12  CFR  1024.2,  must  be 
made  using  the  standard  form  H-24  of 
appendix  H  to  this  part.  Accordingly, 
use  of  that  form  constitutes  compliance 
with  the  clear  and  conspicuous  and 
segregation  requirements  of 

§  1026.37(o).  In  addition, 

§  1026.37(o)(l)(ii)  requires  creditors  to 
disclose  on  the  Loan  Estimate  only  the 
information  required  by  §  1026.37(a) 
through  (n),  except  as  otherwise 
provided  by  §  1026. 37(o),  and  in  the 
same  order,  and  positioned  relative  to  » 
the  master  headings,  headings, 
subheadings,  labels,  and  similar 
designations  in  the  same  manner,  as 
shown  in  form  H-24,  set  forth  in 
appendix  H  to  this  part.  For  example, 
creditors  may  not  use  form  H-24,  but 
include  in  the  Loan  Terms  table  under 
the  subheading  “Can  this  amount 
increase  after  closing?”  information  that 
is  not  required  by  §  1026.37(b)(6). 

2.  Balloon  payment  financing  with 
leasing  characteristics.  In  certain  credit 
sale  or  loan  transactions,  a  consumer 
may  reduce  the  dollar  amount  of  the 
payments  to  be  made  during  the  - 
transaction  by  agreeing  to  make,  at  the 
end  of  the  loan  term,  a  large  final 
payment  based  on  the  expected  residual 
value  of  the  property.  The  consumer 
may  have  a  number  of  options  with 
respect  to  the  final  payment,  including, 
among  other  things,  retaining  the 
property  and  making  the  final  payment, 
refinancing  the  final  payment,  or 
transferring  the  property  to  the  creditor 
in  lieu  of  the  final  payment.  Such 
tramsactions  may  have  some  of  the 
characteristics  of  lease  transactions 
subject  to  Regulation  M  (12  CFR  part 
1013),  but  are  jconsidered  credit 
transactions  where  the  consumer 
assumes  the  indicia  of  ownership, 
including  tha-»isks,  burdens,  and 
benefits  of  ownership,  upon 
consummation.  These  transactions-are 
governed  by  the  disclosure  requirements 
of  this  part  instead  of  Regulation  M. 
Under  §  1026.37(o)(l)(ii),  creditors  may 
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with  the  disclosures  required  by 
§  1026.37,  except  as  provided  in 
§  1026.37(o)(5).  Thus,  the  disclosures 
must  show  the  large  final  payment  as  a 
balloon  payment  in  the  projected 
payments  table  required  by  §  1026.37(c) 
and  should  not,  for  example,  reflect  the 
other  options  available  to  the  consumer 
at  maturity. 

37(o)(2)  Headings  and  labels. 

1.  Estimated  amounts.  Section 
1026.37(o)(2)  incorporates  the 
“estimated”  designations  reflected  on 
form  H-24  of  appendix  H  to  this  part 
into  the  disclosure  requirements  of 
§  1026.37,  even  if  the  relevant  provision 
of  §  1026.37  does  not  expressly  require 
or  permit  disclosure  of  the  word 
“estimate.”  Where  form  H-24  uses  the 
abbreviation  “est.”  in  place  of  the  word 
“estimated,”  §  1026.37(o)(2)  also 
incorporates  that  designation  into  its 
requirement.  For  example, 

§  1026.37(c)(2){iv)  requires  disclosure  of 
the  total  periodic  payment  labeled 
“Total  Monthly  Payment,”  but  the  label 
on  form  H-24  contains  the  designation 
“Estimated”  and  thus,  the  label  required 
by  §  1026.37(c)(2)(iv)  must  contain  the 
designation  “Estimated.”  Although 
many  of  the  disclosures  required  by 
§  1026.38  cross-reference  their 
counterparts  in  §  1026.37,  §  1026.38(t) 
incorporates  the  “estimated” 
designations  reflected  on  form  H-25, 
not  form  H-24. 

37(o)(3)  Form. 

1.  Non-federally  related  mortgage 
loans.  For  a  non-federally  related 
mortgage  loan,  the  creditor  is  not 
required  to  use  form  H-24  of  appendix 
H  to  this  part,  although  its  use  as  a 
model  form  for  such  transactions,  if 
properly  completed  with  accurate 
content,  constitutes  compliance  with 
the  clear  and  conspicuous  and 
segregation  requirements  of 
§  1026.37(o)(l)(i).  Even  when  the 
creditor  elects  not  to  use  the  model 
form,  §  1026.37(o)(l)  requires  that  the 
disclosures  be  grouped  together  and 
segregated  from  everything  else;  contain 
only  the  information  required  by 
§  1‘026. 37(a)  through  (n);  and  be 
provided  in  the  same  order  as  they 
occur  in  form  H-24,  using  the  same 
relative  positions  of  the  headings, 
labels,  and  similar  designations  as 
shown  in  the  forin.  In  addition, 

§  1026.37(o)(2)  requires  that  the  creditor 
include  the  designation  of  “estimated” 
for  all  headings,  subheading,  labels,  and 
similar  designations  required  by 
§  1026.37  for  which  form  H-24  contains 
the  “estimated”  designation  in  such 
heading,  subheading,  label,  or  similar 
designation.  The  disclosures  required  by 
§  1026.37  comply  with  the  requirement 


form  H-24  when  provided  on  letter  size 
(8.5"  X  11")  paper. 

37(o)(4)  Rounding. 

1.  Rounding.  Consistent  with 

§  1026.2(b)(4),  except  as  otherwise 
provided  in  §  1026.37(o)(4),  any  amount 
required  to  be  disclosed  by  §  1026.37  is 
not  permitted  to  be  rounded  and  is 
disclosed  using  decimal  places  where 
applicable,  unless  otherwise  provided. 

2.  Calculations.  If  a  dollar  amount 
that  is  required  to  be  rounded  by 

§  1026.37(o)(4)(i)  on  the  Loan  Estimate 
is  a  total  of  one  or  more  dollar  amounts 
that  are  not  required  or  permitted  to  be 
rounded,  the  toidl  amount  must  be 
rounded  consistent  with 
§  1026.37(o)(4)(i),  but  such  component 
amounts  used  in  the  calculation  must 
use  such  unrounded  numbers.  In 
addition,  if  any  such  unrounded 
component  amount  is  required  to  be 
disclosed  under  §  1026.37,  consistent 
with  §  1026.2(b)(4),  it  should  be 
disclosed  as  an  unrounded  number.  If 
an  amount  that  is  required  to  be 
rounded  by  §  1026.37(o)(4)(i)  on  the 
Loan  Estimate  is  a  total  of  one  or  more 
components  that  are  also  required  to  be 
rounded  by  §  1026.37(o)(4)(i),  the  total 
amount  must  be  calculated  using  such 
rounded  amounts.. For  example,  the 
subtotals  required  to  be  disclosed  by 
§  1026.37(f)(1),  (2),  and  (3)  are 
calculated  using  the  rounded  amounts 
disclosed  under  those  subsections.  See 
also  comment  37(o)(4)(i)(C)-l.  However, 
the  amounts  required  to  be  disclosed  by 
§  1026.37(1)  reference  actual  amounts  for 
their  components,  rather  than  other 
amounts  disclosed  under  §  1026.37  and 
rounded  pursuant  to  §  1026.37(o)(4)(i), 
and  thus,  they  are  calculated  using 
unrounded  numbers. 

37(o)(4)(i)  Nearest  dollar. 

Paragraph  37(o)(4)(i)(A). 

1 .  Rounding  of  dollar  amounts. 

Section  1026.37(o)(4)(i)(A)  requires  that 
certain  dollar  amounts  be  rounded  to 
the  nearest  whole  dollar.  For  example, 
pursuant  to  §  1026.37(o)(4)(i)(A), 
periodic  mortgage  insurance  payments 
of  $164.50  are  required  to  be  disclosed 
under  §  1026.37(c)(2)(ii)  as  $165. 
However,  if  the  periodic  mortgage 
insurance  payment  equaled  $164.49,  the 
creditor  would  disclose  $164. 

Paragraph  37(o)(4)(i)(E). 

1.  Rounding  of  loan  amount.  Section 
1026.37(o)(4)(i)(B)  requires  the  lo&n 
amount  to  be  disclosed  truncated  at  the 
decimal  place  if  the  loan  amount  is  a 
whole  number.  For  example,  if 
§  1026.37(b)(1).  requires  disclosure  of  a 
loan  amount  of  $481,516.23,  the  creditor 
discloses  the  amount  as  $481,516.23. 
However,  if  the  loan  amount  required  to 


creditor  would  disclose  $481,516. 

Paragraph  37(o)(4)(i)(C). 

l..Rounding  of  the  total  monthly 
payment.  Section  1026.37(o)(4)(i)(C) 
requires  the  total  monthly  payment 
amount  disclosed  under 
§  1026.37(c)(2)(iv)  to  be  rounded  if  any 
of  its  components  are  rounded.  For 
example,  if  the  total  monthly  payment 
disclosed  under  §  1026.37(c)(2)(iv)  is 
composed  of  a  $2,000.49  periodic 
principal  and  interest  payment  required 
to  be  disclosed  by  §  1026.37(c)(2)(i)  and 
a  $164.49  periodic  mortgage  insurance 
payment  required  to  be  disclosed  by 
§  1026.37(c)(2)(ii),  the  creditor  would 
calculate  the  total  monthly  payment  by 
adding  the  exact  periodic  principal  and 
interest  payment  of  $2,000.49  and  the 
rounded  periodic  mortgage  insurance 
payment  of  $164,  round  the  total,  and 
disclose  $2,164. 

37(o)(4)(ii)  Percentages. 

1.  Decimal  places.  Section 
1026.37(o)(4)(ii)  requires  the  percentage 
amounts  disclosed  to  be  truncated  at  the 
decimal  point,  if  the  amount  is  a  whole 
number.  For  example,  a  7.005  percent 
annual  percentage  rate  is  disclosed  in 
compliance  with  §  1026.37(o)(4)(ii)  as 
“7.005%,”  hut  a  7.000  percent  annual 
percentage  rate  would  be  disclosed  as 
“7%.”  If  any  percentage  amounts 
required  to  be  disclosed  contain  more 
than  three  decimal  places,  they  shall  be 
rounded  to  three  decimal  places. 

37(o)(5)  Exceptions. 

1.  Permissible  changes.  The  changes 
required  or  permitted  by  §  1026.37(o)(5) 
are  permitted  for  federally  related 
mortgage  loans  for  which  the  use  of 
form  H-24  is  required  under 

§  I026.37(o)(3).  For  non-federally 
related  .mortgage  loans,  the  changes 
required  or  permitted  by  §  1026.37(o)(5) 
do  not  affect  the  substance,  clarity,  or 
meaningful  sequence  of  the  disclosure 
and  therefore,  are  permissible.  Any 
changes  to  the  disclosure  not  specified 
in  §  1026.37(o)(5)  or  not  permitted  by 
other  provisions  of  §  1026.37  are  not 
permissible  for  federally  related 
mortgage  loans.  Creditors  in  non- 
federally  related  mortgage  loans  making 
any  changes  that  affect  the  substance, 
clarity,  or  meaningful  sequence  of  the 
disclosure  will  lose  their  protection 
from  civil  liability  under  TILA  section 
130. 

2.  Manual  completion.  Section 
1026. 37(o)  does  not  require  the  creditor 
to  use  a  computer,  typewriter,  or  other 
word  processor  to  complete  the 
disclosure  form.  The  information  and 
amounts  required  to  be  disclosed  by 

§  1026.37  on  form  H-24  of  appendix  H 
to  this  part  may  be  filled  in  by  band 
printing  or  using  any  other  method. 
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provided  the  information  is  clear  and 
legible  and  complies  with  the  formatting 
required  by  form  H-24,  including 
replicating  bold  font  where  required. 

3.  Contact  information.  If  a 
transaction  involves  more  than  one 
creditor  or  mortgage  broker,  the  space 
provided  on  form  H-24  of  appendix  H 
to  this  part  for  the  contact  information 
required  by  §  1026.37{m)  may  be  altered 
to  add  additional  labels  to  accommodate 
the  additional  information  of  such 
parties,  provided  that  the  information 
required  by  §  1026.37(1),  (m),  and  (n)  are 
disclosed  on  the  same  page  as 
illustrated  by  form  H-24.  If  the  space 
provided  on  form  H-24  of  appendix  H 
to  this  part  does  not  allow  for  the 
disclosure  of  such  contact  and  other 
information  on  the  same  page,  an 
additional  page  may  be  added  to 
provide  the  required  contact 
information  with  an  appsopriate 
reference  to  the  additional  page.  . 

4.  Unit-period.  Section 
1026.37(o)(5)(i)  provides  that  wherever 
form  H-24  or  §  1026.37  uses  “monthly” 
to  describe  the  frequency  of  any 
payments  or  uses  “month”  to  describe 
the  applicable  unit-period,  the  creditor 
is  required  to  substitute  the  appropriate 
term  to  reflect  the  fact  that  the 
transaction’s  terms  provide  for  other 
than  monthly  periodic  payments,  such 
as  bi-weekly  or  quarterly  payments.  For 
purposes  of  §  1026.37,  the  term  “unit- 
period”  has  the  same  meaning  as  in 
appendix  J  to  Regulation  Z. 

5.  Additional  page.  Information 
required  or  permitted  to  be  disclosed  by 
§  1026.37  on  a  separate  page  should  be 
formatted  similarly  to  form  H-24  of 
appendix  H  to  this  part,  so  as  not  to 
affect  the  substance,  clarity,  or 
meaningful  sequence  of  the  disclosure. 

In  addition,  information  provided  on 
additional  pages  should  be  consolidated 
on  as  few  pages  as  necessary  to  not 
affect  the  substance,  clarity,  or 
meaningful  sequence  of  the  disclosure. 

6.  Translation.  Section 
1026.37(o)(5)(ii)  permits  the  translation 
of  form  H-24  into  languages  other  than 
English,  consistent  with  §  1026.27. 
Pursuant  to  §  1026.37(o)(5)(ii)  creditors 
may  modify  form  H-24  to  the  extent 
that  translation  prevents  the  headings, 
labels,  designations,  and  required 
disclosure  items  under  §  1026.37  from 
fitting  in  the  space  provided  on  form  H- 
24.  For  example,  if  the  translation  of  a 
required  label  does  not  fit  within  the 
line  provided  for  such  label  in  form  H- 
24,  the  label  may  be  disclosed  over  two 
lines.  See  form  H-28  of  appendix  H  to 
this  part  for  Spanish  translations  of  form 
H-24. 


Section  1026.38 — Content  of  Disclosures 
for  Certain  Mortgage  Transactions 
(Closing  Disclosure) 

1.  Disclosures  not  applicable.  Where  a 
disclosure  is  not  applicable  to  a 
particular  transaction,  form  H-25  of 
appendix  H  to  this  part  may  not  be 
modified  to  state  “not  applicable”-  or 
“N/A.”  The  portion  of  the  form 
pertaining  to  the  inapplicable  disclosure 
may  be  left  blank  unless  otherwise 
provided  by  §  1026.38.  For  example,  the 
disclosure  required  by  §  1026. 38(r)  of 
the  consumer’s  or  seller’s  real  estate 
broker  may  be  left  blank  for  a 
transaction  that  does  not  involve  real 
estate  brokers,  such  as  a  refinance  or 
home  equity  loan.  As  provided  in 

§  1026. 38(m)  and  (n),  however,  the 
adjustable  payment  and  adjustable 
interest  rate  tables  required  by  those 
paragraphs  may  be  included  only  if 
those  disclosures  are  applicable  to  the 
transaction  and  otherwise  must  be 
excluded. 

2.  Format.  See  §  1026. 38{t)  and  its 
commentary  for  guidance  on  the  proper 
format  to  be  used  in.making  the 
disclosures,  as  well  as  required  and 
permissible  modifications. 

3.  Good  faith  requirement.  The 
disclosures  required  by  §  1026.38  are 
required  to  reflect  the  actual  terms  of 
the  legal  obligation  between  the  partie's, 
and  the  actual  costs  associated  with  the 
settlement  of  the  transaction.  Creditors 
and  settlement  agents  may  estimate 
disclosures  as  provided  pursuant  to 

§  1026.19(f)(l)(i)  when  the  actual  term 
or  cost  is  unknown  at  the  time  the 
disclosures  are  made.  See 
§§  1026.17(c)(2)  and  1026.19(f)(l)(i)  and 
comments  17{c)(2)(i)-l  and  -2,  and 
19(f)(l)(i)-2. 

38(a)  General  information. 

38(a)(3)  Closing  information. 

38(a)(3)(i)  Date  issued. 

1.  Applicable  date.  For  general 
guidance  on  identifying  the  date  issued 
for  the  Closing  Disclosure,  see  the 
commentary  to  §  i026. 37(a)(4). 

38(a)(3)(iv)  Settlement  agent. 

1.  Entity  name.  Section 
1026.38(a)(3)(iv)  requires  the  name  of 
the  entity  that  employs  the  settlement 
agent.  The  name  of  the  individual  * 
conducting  the  closing  is  not  required. 

38(a)(3)(v)  File  number. 

1.  Alpha-numeric  characters.  The  file 
number  required  by  §  1026.38(a)(3)(v) 
may  contain  any  alpha-numeric 
characters  and  need  not  be  limited  to 
numbers. 

38(a)(3)(vi)  Property. 

1.  Alternative  property.  For  guidance 
on  disclosing  the  location  of  a  property 
for  which  an  address  is  unavailable,  see 
the  commentary  to  §  1026.37(a)(6). 


Where  personal  property  also  secures 
the  credit  transaction,  a  description  of 
that  property  rnay  be  disclosed,  at  the 
creditor’s  option,  pursuant  to 
§  1026.38(a)(3)(vi).  If  the  form  does  not 
provide  enough  space  to  disclose  a 
description  of  personal  property  under 
§  1026.38(a)(3)(vi),  at  the  creditor’s 
option  an  additional  page  may  be  used 
and  appended  to  the  end  of  the  form 
provided  that  the  creditor  complies  with 
the  requirements  of  §  1026.38(t)(3). 

38(a)(3)(vii)  Sale  price. 

1.  No  seller.  In  transactions  where 
there"  is  no  seller,  such  as  in  a 
refinancing,  §  1026.38(a)(3)(vii)(B) 
requires  the  creditor  to  disclose  the 
appraised  value  of  the  property.  To 
comply  with  this  requirement,  the 
creditor  discloses  the  value  determined 
by  the  appraisal  or  valuation  used  to 
determine  approval  of  the  credit 
transaction.  If  the  creditor  has  not 
obtained  an  appraisal,  the  creditor  may 
disclose  the  estimated  value  of  the 
property.  Where  an  estimate  is 
disclosed,  rather  than.an  appraisal,  the 
label  for  the  disclosure  is  changed  to 
“Estimated  Prop.  Value.”  The  creditor 
may  use  the  estimate  provided  by  the 
consumer  at  application,  or  if  it  has 
performed  its  own  estimate  of  the 
property  value  by  the  time  the 
disclosure  is  provided  to  the  consumer, 
disclose  that  estimate  provided  that  it 
was  the  estimate  the  creditor  used  to 
determine  approval  of  the  credit 
transaction. 

•2.  Personal  property.  For  guidance  on 
how  to  disclose  the  sale  price  of  a 
transaction  that  includes  personal 
property  under  §  1026.38(a)(3)(vii),  see 
comment  37(a)(7)-2. 

38(a)(4)  Transaction  information. 

1.  Multiple  borrowers  and  sellers.  The 
name  and  address  of  each  consumer  and 
seller  in  the  transaction  must  be 
provided  under  the  heading 
“Transaction  Information.”  If  the  form 
does  not  provide  enough  space  to 
include  the  required  information  for 
each  consumer  and  seller,  an  additional 
page  may  be  used  and  appended  to  the 
end  of  the  form  provided  that  the 
creditor  complies  with  the  requirements 
of  §  1026.38(t)(3).  For  additional 
guidance  on  disclosing  multiple 
borrowers,  see  comment  37(a)(5)-l. 

2.  No  seller.  In  transactions  where 
there  is  no  seller,  such  as  in  a 
refinancing  or  home  equity  loan,  the 
disclosure  under  §  1026.38(a)(4)(ii)  may 
be  left  blank.  See  also 
§1026.38(t)(5)(vii)(A). 

3.  Multiple  creditors.  See  comment 
37(a)(3)-l  regarding  identification 
requirements  for  multiple  creditors. 

38(a)(5)  Loan  information. 
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1.  General.  See  commentary  to 
§  1026.37(a)(8)  through  (12)  for  guidance 
on  the  general  requirements  and 
definitions  applicable  to 
§  1026.38(a)(5)(i)  through  (v). 

38(a)(5)(v)  Loan  identification 
number. 

1.  Same  identification  number  as 
Loan  Estimate.  The  loan  identification 
number  disclosed-pursuant  to 
§  1026.38(a)(5)(v)  must  be  one  that 
enables  the  creditor,  consumer,  and 
other  parties  to  identify  the  transaction 
as  the  same  transaction  disclosed  on  the 
Loan  Estimate.  The  loan  identification 
number  may  contain  any  alpha-numeric 
characters.  If  a  creditor  uses  the  same 
loan  identification  number  on  several 
revised  Loan  Estimates  to  the  consumer, 
but  adds  after  such  number  a  hyphen 
and  a  number  to  denote  the  number  of 
revised  Loan  Estimates  in  sequence,  the 
creditor  must  disclose  the  loan 
identification  number  before  such 
hyphen  on  the  Closing  Disclosure  to 
identify  the  transaction  as  the  same  for 
which  the  initial  and  revised  Loan 
Estimates  were  provided. 

.38(b)  Loan  terms. 

1.  Guidance.  See  the  commentary  to 
§  1026.37(b)  for  guidance  on  the  content 
of  the  disclosures  required  by 
§  1026.38(b). 

38(c)  Projected  payments. 

1.  In  general.  For  guidance  on  the 
disclosure  of  the  projected  payments 
table,  see  §  1026.37(c)  and  its 
commentary. 

38(c)(  1 )  Projected  payments  or  range 
of  payments. 

1.  Escrow  account  analysis.  The 
amount  of  estimated  escrow  payments 
disclosed  on  the  Closing  Disclosure  is 
accurate  if  it  differs  from  the  estimated 
escrow  payment  disclosed  on  the  Loan 
Estimate  because  of  the  escrow  account 
analysis  described  in  Regulation  X,  12 
CFR  1024.17.. 

38(d)  Costs  at  closing. 

38(d)(2)  Alternative  table  for 
transactions  without  a  seller. 

1.  Required  use.  The  disclosure  of  the 
cash  to  close  table  in  §  1026.38(d)(2) 
may  only  be  provided  by  a  creditor  in 

a  transaction  without  a  seller.  The  use 
of  this  alternative  table  for  transactions 
without  a  seller  is  required  if  the  Loan 
Estimate  provided  to  the  consumer 
disclosed  the  optional  alternative  table 
pursuant  to  §  1026.37(d)(2),  and  must  be 
used  in  conjunction  with  the  use  of  the 
alternative  calculating  cash  to  close 
disclosure  under  §  1026.38(e). 

2.  Method  of  indication.  The 
indication  of  whether  the  cash  is  either 
due  from  or  payable  to  the  consumer  is 
made  by  the  use  of  check  boxes  as 
shown  in  form  H-25(J)  of  appendix  H  to 
this  part.  Forms  H-25(E)  and  H-25(G)  of 


appendix  H  to  this  part  contain 
examples  of  the  use  of  these 
checkboxes. 

38(e)  Alternative  calculating  cash  to 
close  table  for  transactions  without  a 
seller. 

1.  Required  use.  The  disclosure  of  the 
table  in  §  1026.38(e)  may  only  be 
provided  by  a  creditor  in  a  transaction 
without  a  seller.  The  use  of  this 
alternative  calculating  cash  to  close 
table  for  transactions  without  a  seller  is 
required  for  transactions  in  which  the 
Loan  Estimate  provided  to  the  consumer 
disclosed  the  optional  alternative  table 
pursuant  to  §  1026.37(h)(2),  and  must  be 
used  in  conjunction  with  the  alternative 
disclosure  under  §  1026.38(d)(2). 

2.  More  prominent  disclosures. 

Section  1026.38(e)(l)(iii),  (2)(iii),  (3)(iii), 
and  (4)(iii)  requires  that  statements  are 
given  as  to  whether  the  “Final”  amount 
disclosed  under  each  subparagraph  (ii) 
of  §  1026.38(e)(1)  through  (e)(4)  is 
different  than  or  equal  to,  and  in  some 
cases  whether  the  amount  is  greater 
than  or  less  than,  the  corresponding 
“Loan  Estimate”  amount  disclosed 
under  each  subparagraph  (i)  of 

§  1026.38(e)(1)  through  (e)(4).  These 
statements  are  more  prominent  than  the 
other  disclosures  under  §  1026.38(e). 

The  statement  of  whether  the  estimated 
and  final  amounts  are  different,  stated 
as  a  “Yes”  or  “No”  in  capital  letters  and 
in  boldface,  under  the  subheeding  “Did 
this  change?,”  as  shown  on  forms  H- 
25(E)  and  H-25(G)  of  appendix  H  to  this 
part,  complies  with  the  requirement  to 
state  whether  the  amounts  are  different 
more  prominently.  Such  statement  of 
“No”  satisfies  the  requirement  to  state 
that  the  estimated  and  final  amounts  are 
equal,  and  these  sections  do  not  provide 
for  ary  narrative  text  to  be  included 
with  such  statement.  The  prominence 
requirement  also  requires  that,  in  the 
event  an  increase  or  decrease  in  costs 
has  occurred,  certain  words  within  the 
narrative  text  to  be  included  under  the 
subheading  “Did  this  change?”  for  a 
“Yes”  answer  are  displayed  more 
prominently  than  other  disclosures.  For 
example,  under  §  1026.38(e)(2)(iii)(A), 
this  more  prominent  statement  could 
take  the  form  of  the  phrases  “Total  Loan 
Costs  (D)”  and  “Total  Other  Costs  (I)” 
being  shown  in  boldface,  as  shown  on 
forms  H-25(E)  and  H-25(G)  of  appendix 
H  to  this  part.  See  comment  38(e)-4  for 
further  guidance  regarding  the 
prominence  of  such  statements. 

3.  Statements  of  differences.  The 
dollar  amounts  disclosed  under 
§  1026.38  generally  are  shown  to  two 
decimal  places  unless  otherwise 
required.  See  comment  38(t)(4)-l.  As  a 
result,  any  “Final”  amount  that  is 
disclosed  in  the  alternative  “Calculating 


Cash  to  Close”  table  under  §  1026.38(e) 
is  shown  to  two  decimal  places  unless 
otherwise  required.  Pursuant  to 
§  1026.38(t)(4)(i)(C),  however,  any 
“Loan  Estimate”  amount  that  is 
disclosed  in  the  alternative  “Calculating 
Cash  to  Close”  table  under  §  1026.38(e) 
is  shown  to  the  nearest  dollar  amount, 
and  thus  matches  the  corresponding 
estimated  amount  disclosed  on  the  Loan 
Estimate’s  “Calculating  Cash  to  Close” 
table  under  §  1026.37(h),  which  is 
shown  to  the  nearest  whole  dollar 
pursuant  to  §  1026.37(o)(4)(i)(A).  For 
this  reason,  a  “Final”  amount  shown  to 
two  decimal  places  could  be  a  larger 
number  than  its  corresponding 
“Estimate’’  amount  shown  to  the  nearest 
whole  dollar,  when,  in  fact,  the 
apparent  increase  is  due  solely  to 
rounding.  Therefore,  for  purposes  of 
§  1026.38(e)(l)(iii),  (2)(iii),  (3)(iii),  and 
(4)(iii),  each  statement  of  a  change 
between  the  amounts  disclosed  on  the 
Loan  Estimate  and  the  Closing 
Disclosure  is  based  on  the  actual,  non- 
rounded  estimate  that  would  have  been 
disclosed  on  the  Loan  Estimate  under 
§  1026.37(h)  if  it  had  been  shown  to  two 
decimal  places  rather  than  a  whole 
dollar  amount.  For  example,  if  the 
“Loan  Estimate”  amount  of  “Total 
Closing  Costs”  disclosed  under 
§  1026.38(e)(2)(i)  is  $12,500,  and  the 
“Final”  amount  of  “Total  Closing  Costs” 
disclosed  under  §  1026.38(e)(2)(ii)  is 
$12,500.35,  then  even  though  the  table 
would  appear  to  show  a  $0.35  increase 
in  “Total  Closing  Costs,”  no  statement 
of  such  increase  is  given  under 
§  1026.38(e)(2)(iii)  so  long  as  the  actual, 
non-rounded  estimate  (i.e.,  the 
estimated  amount  of  “Total  Closing 
Costs”  that  would  have  been  shown  on 
the  Loan  Estimate  to  two  decimal 
places)  is  equal  to  $12,500.35. 

4.  Statements  that  the  consumer 
should  see  details.  The  provisions  of 
§  1026.38(e)(2)(iii)(A)  and  (e)(4)(iii)(A) 
each  require  a  statement  that  the 
consumer  should  see  certain  details  of 
the  closing  costs  disclosed  under 

§  1026.38(f),  (g),  or  (t).  Forms  H-25(E) 
and  H-25(G)  of  appendix  H  to  this  part 
contain  examples  of  these  statements. 
For  example,  §1026.38(e)(4)(iii)(A) 
requires  a  statement  that  the  consumer 
should  see  the  details  disclosed 
pursuant  to  §  1026.38(t)(5)(vii)(B),  and, 
as  shown  on  forms  H-25(E)  and  H- 
25(G)  of  appendix  H  to  this  part,  the 
statement,  “See  Payoffs  and  Payments,” 
in  which  the  words  “Payoffs  and 
Payments”  are  in  boldface,  complies 
with  this  provision. 

5.  Statement  of  increase  or  decrease. 
Section  1026.38(e)(l)(iii)(A)  requires  a 
statement  of  whether  the  loan  amount 
increased  or  decreased.  A  creditor 
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complies  with  this  requirement  by 
disclosing,  “This  amoimt  increased”  or 
“This  amount  decreased”  with  the 
words  “increase”  and  “decrease”  in 
boldface  font. 

38(e)(1)  Loan  amount. 

Paragraph  38(e)(l)(in)(A). 

1.  Statements  of  increases  or 
decreases.  Section  1026.38(e)(l)(iii)(A) 
requires  a  statement  of  whether  the 
amount  increased  or  decreased  from  the 
estimated  amount.  For 
§  1026.38(e)(l)(iii)(A),  the  statement, 

“You  increased  this  amount,”  in  which 
the  word  “increased”  is  in  boldface  font 
and  is  replaced  with  the  word 
.“decreased”  as  applicable,  complies 
with  this  provision. 

38(e)(2j  Total  closing  costs. 

Paragraph  38(e)(2)(i). 

1.  Reference  to  disclosure  of  total 
closing  costs.  Under  §  1026.38(e)(2)(i), 
the  amount  disclosed  is  labeled  “Total 
Closing  Costs,”  and  such  label  is 
accompanied  by  a  reference  to  the 
disclosure  of  “Total  Closing  Costs” 
under  §  1026.38(h)(1).  This  reference 
may  take  the  form,  for  example,  of  a 
cross-reference  in  parenthesis  to  the  row 
on  the  table  disclosed  under 
§  1026.38(h)  that  includes  the  itemized 
amount  for  “Total  Closing  Costs,”  as 
shown  on  form  H-25  of  appendix  H  to 
this  p)art.  . 

Paragraph  38(e)(2)(iii)(A). 

1.  Statements  and  references 
regarding  the  total  loan  costs  and  total 
other  costs.  Under 

§  1026.38(e)(2)(iii)(A),  the  statements 
under  the  subheading  “Did  this 
change?”  that  the  consumer  should  see 
the  total  loan  costs  and  total  other  costs 
subtotals  disclosed  on  the  Closing 
Disclosure  under  §  1026.38(f)(4)  and 
(g)(5)  are  made  only  if  and  to  the  extent 
the  difference  in  the  “Total  Closing 
Costs”  is  attributable  to  differences  in 
itemized  charges  that  are  included  in 
either  or  both  of  such  subtotals. 

i.  For  example,  if  an  increase  in  the 
“Total  Closing  Costs”  is  attributable 
only  to  an  increase  in  the  appraisal  fee 
(which  is  an  itemized  charge  on  the 
Closing  Disclosure  under  the 
subheading  “Services  Borrower  Did  Not 
Shop  For,”  itsell  onder  the  heading 
“Lom  Costs”),  then  a  statement  is  given 
under  the  subheading  “Did  this 
change?”  that  the  consumer  should  see 
the  total  lo^  costs  subtotal  disclosed  on 
the  Closing  Disclosure  under 
§  1026.38(f)(4).  If  the  increase  in  “Total 
Closing  Costs”  is  attributable  only  to  an 
increase  in  recording  fees  (which  is  an 
itemized  charge  on  the  Closing 
Disclosure  under  the  subheading  “Taxes 
and  Other  Government  Fees,”  itself 
under  the  heading  “Other  Costs”),  then 
a  statement  is  given  under  the 


subheading  “Did  this  change?”  that  the 
consumer  should  see  the  total  other 
costs  subtotal  disclosed  on  the  Closing 
Disclosure  under  §  1026.38(g)(5).  If, 
however,  the  increase  is  attributable  in 
part  to  an  increase  in  the  appraisal  fee 
and  in  part  to  an  increase  in  the 
recording  fee,  then  a  statement  is  given 
under  the  subheading  “Did  this 
change?”  that  the  consumer  should  see 
the  total  loan  costs  and  total  other  costs 
subtotals  disclosed  on  the  Closing 
Disclosure  under  ^1026. 38(f)(4)  and 
(g)(5). 

ii.  For  guidance  regarding  the 
requirement  that  this  statement  be 
accompanied  by  a  reference  to  the 
disclosures  of  the  total  loan  costs  and 
total  other  costs  under  §  1026.38(f)(4) 
cmd  (g)(5),  see  comment  38(e)(2)(i)-l. 

For  an  example  of  such  reference,  see 
form  H-25  of  appendix  H  to  this  part. 

2.  Disclosure  of  excess  amounts  above 
limitations  on  increases  in  closing  costs. 

i.  Because  certain  closing  costs, 
individually,  are  subject  to  the 
limitations  on  increases  in  closing  costs 
under  §  1026.19(e)(3)(i)  (e.g.,  fees  paid 
to  the  creditor,  transfer  taxes,  fees  paid 
to  an  affiliate  of  the  creditor),  while 
other  closing  costs  are  collectively 
subject  to  the  limitations  on  increases  in 
closing  costs  under  §  1026.19(e)(3)(ii) 
(e.g.,  recording  fees,  fees  paid  to  an 
unaffiliated  third  party  identified  by  the 
creditor  if  the  creditor  permitted  the 
consumer  to  shop  for  the  service 
provider),  §  1026.38(e)(2)(iii)(A)  requires 
the  creditor  or  closing  agent  to  calculate 
subtotals  for  each  type  of  excess 
amount,  and  then  add  such  subtotals 
together  to  yield  the  dollar  amount  to  be 
disclosed  in  the  table.  See  commentary 
to  §  1026.19(e)(3)  for  additional 
guidance  on  calculating  excess  amounts 
above  the  limitations  on  increases  in 
closing  costs  under  §  1026.19(e)(3). 

ii.  Under  §  1026.38(e)(2)(iii)(A), 
calculation  of  the  excess  amounts  above 
the  limitations  on  increases  in  closing 
costs  takes  into  account  that  the 
itemized,  estimated  closing  costs 
disclosed  on  the  Loan  Estimate  will  not 
result  in  charges  to  the  consumer  if  the 
service  is  not  actually  provided  at  or 
before  consummation.  For  example,  if 
the  Loan  Estimate  included  under 
“Services  You  Caimot  Shop  For”  a  $30 
charge  for  a  “title  courier  fee,”  but  the 
title  company  elects  to  band-deliver  the 
title  documents  package  to  the  creditor 
at  no  charge,  the  $30  fee  is  not  factored 
into  the  calculation  of  the  “Total 
Closing  Costs”  that  are  subject  to  the 
limitations  on  increases  in  closing  costs. 
However,  if  the  title  courier  fee  was 
assessed,  but  at  only  $15,  the  charge  is 
■factored  into  the  calculation  because  the 
third  party  service  was  actually 


provided,  albeit  at  a  lower  amount  than 
estimated.  For  an  example,  see  form  H- 
25  of  appendix  H  to  this  part. 

iii.  Under  §  1026.38(e)(2)(iii)(A), 
calculation  of  the  excess  amounts  above 
the  limitations  on  increases  in  closing 
costs  takes  into  account  that  certain 
itemized  charges  listed  on  the  Loan 
Estimate  under  the  subheading 
“Services  You  Can  Shop  For”  may  be 
subject  to  different  limitations 
depending  on  the  circumstances.  Such  a 
charge  would  be  subject  to  the 
limitations  under  §  1026.19(e)(3)(i)  if  the 
consumer  decided  to  use  a  provider 
affiliated  with  the  creditor.  However, 
the  same  charge  would  instead  be 
subject  to  the  limitations  under 
§  l026.19(e)(3)(ii)  if  the  consumer 
selected  a  third  party  service  provider 
unaffiliated  with  but  identified  by  the 
creditor,  and  the  creditor  permitted  the 
consumer  to  shop  for  the  service 
provider.  See  commentary  to 
§  1026.19(e)(3)  for  additional  guidance 
on  calculating  excess  amounts  above  tho 
limitations  on  increases  in  closing  costs 
under  §  1026.19(e)(3). 

38(e)(3)  Closing  costs  paid  before 
closing. 

Paragraph  38(e)(3)(i). 

1.  Estimate  of  closing  costs  paid 
before  closing.  Under  §  1026.38(e)(3)(i), 
the  “Loan  Estimate”  amount  for 
“Closing  Costs  Subtotal  Paid  Before 
Closing”  is  always  shown  as  “$0,” 
because  an  estimate  of  such  amount  is 
not  disclosed  on  the  Loan  Estimate. 

Paragraph  38(e)(3)(iii)(B). 

1.  Equal  amount.  Under 
§  1026.38(e)(3)(iii)(B),  the  creditor  or 
settlement  agent  gives  a  statement  that 
the  “Final”  amount  disclosed  under 
§  1026.38(e)(3)(ii)  is  equal  to  the  “Loem 
Estimate”  amount  disclosed  under 
§  1026.38(e)(3)(i),  only  if  the  “Final” 
amount  is  $0,  because  the  “Loan 
Estimate”  amount  is  always  disclosed  as 
$0  pursuant  to  §  1026.38(e)(3)(i).  See 
comment  38(e)(3)(i)-l. 

38(f)  Closing  cost  details;  loan  costs. 

1.  Lender-paid  charges  and  specific 
lender  credits.  Charges  that  are 
designated  as  paid  by  others  under 
§  1026.38(f)  and  (g),  below,  may  include 
the  letter  “L”  in  parentheses,  i.e.  “(L),” 
to  the  left  of  the  amount  in  the  column 
to  designate  those  charges  paid  by  the 
creditor  pursuant  to  the  legal  obligation 
between  the  creditor  and  consumer. 

38(f)(  1 )  Origination  charges. 

1.  Guidance  in  other  comments.  For  a 
description  of  origination  charges  and 
discount  points,  see  comments  37(f)(1)- 
1,  -2,  and -3. 

2.  Loan  originator  compensation.  All 
compensation  paid  to  a  loan  originator, 
as  defined  by  §  1026.36(a)(1),  that  is  a 
third-party  associated  with  the 
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transaction,  regardless  of  the  party  that 
pays  the  compensation,  must  be 
disclosed  pursuant  to  §  1026.38(f)(1). 
Compensation  from  the  consumer  to  a 
third-party  loan  originator  is  designated 
as  borrower-paid  at  or  before  closing,  as 
applicable,  on  the  Closing  Disclosure. 
Compensation  from  the  creditor  to  a 
third-party  loan  originator  is  designated 
as  paid  by  others  on  the  Closing 
Disclosure.  Compensation  to  a  third- 
party  loan  originator  from  both  the 
consumer  and  the  creditor  in  the 
transaction  is  prohibited  under 
§  1026.36(d)(2). 

3.  Calculating  compensation  to  a  loan 
originator  from  the  creditor.  The  amount 
disclosed  as  paid  from  the  creditor  to  a 
third-party  loan  originator  under 
§  1026.38(f)(1)  is  the  dollar  value  of 
salaries,  commissions,  and  any  financial 
or  similar  compensation  provided  to  a 
third-party  loan  originator  by  the 
creditor  that  are  considered  to  be  points 
and  fees  under  §  1026.32(b)(l)(ii).  For 
additional  guidance  and  examples  on 
the  calculation  of  compensation  paid  to 
the  third-party  loan  originator  from  the 
creditor,  see  comments  32(b)(l)(ii)-l,  — 
2,  -3,  and  -4. 

38(f)(2)  Services  borrower  did  not 
shop  for. 

1.  Guidance  in  other  comments.  For 
examples  of  services,  costs,  and  their 
descriptions  disclosed  under  • 

§  1026.38(f)(2),  see  comments  37(f)(2)-l, 
-2,  -3,  and  -4. 

38(f)(3)  Services  borrower  did  shop 
for. 

1.  Provider  on  written  list.  Items  that 
were  disclosed  pursuant  to 
§  1026.37(f)(3)  cannot  be  disclosed 
under  §  1026.38(f)(3)  when  the 
consumer  selected  a  provider  contained 
on  the  written  list  provided  under 
§  1026.19(e)(l)(vi)(C).  Instead,  such 
costs  are  disclosed  pursuant  to 
§  1026.38(f)(2). 

38(f)(5)  Subtotal  of  loan  costs. 

1.  Charges  subtotaled.  The  only 
charges  that  are  loan  costs  that  are 
subtotaled  pursuant  to  §  1026.38(f)(5) 
are  those  costs  designated  borrower- 
paid  at  or  before  closing.  Charges  which 
are  loan  costs  designated  seller-paid  at 
or  before  closing,  or  paid  by  others,  are 
not  subtotaled  pursuant  to 

§  1026.38(f)(5).  The  subtotal  of  charges 
that  are  seller-paid  at  or  before  closing 
or  paid  by  others  is  disclosed  under 
§  1026.38(h)(2). 

38(g)  Closing  costs  details;  other  costs. 

38(^(1)  Taxes  and  other  government 
fees. 

.  1.  Guidance.  For  additional  guidance 

on  taxes  and  other  government  fees,  see 
comments  37(g)(l)-l,  -2,  -3,  and  —4. 

2.  Transfer  taxes — itemization.  The 
creditor  may  itemize  the  transfer  taxes 


paid  on  as  many  lines  as  necessary 
pursuant  to  §  1026.38(g)(1)  in  order  to 
disclose  all  of  the  transfer  taxes  paid  as 
part  of  the  transaction.  The  taxes  should 
be  allocated  in  the  applicable  columns 
as  borrower-paid  at  or  before  closing, 
seller-paid  at  or  before  closing,  or  paid 
by  others,  as  provided  by  State  or  local 
law,  the  terms  of  the  legal  obligation,  or 
the  real  estate  purchase  contract. 

38(g)(2)  Prepaids. 

1.  Guidance.  For  additional  guidance 
on  prepaids,  see  comrnents  37(g)(2)-l 
and  -2.. 

2.  Negative  prepaid  interest.  The 
prepaid  interest  amount  is  disclosed  as 
a  negative  number  if  the  calculation  of 
prepaid  interest  results  in  a  negative 
number. 

3.  No  prepaid  interest.  If  interest  is 
not  collected  for  a  portion  of  a  month 
or  other  period  between  closing  and  the. 
date  from  which  interest  will  be 
collected  with  the  first  monthly 
payment,  then  $0  must  be  disclosed 
under  §  1026.38(g)(2). 

4.  Interest  rate  for  prepaid  interest. 
The  interest  rate  disclosed  pursuant  to 
§  1026.38(g)(2)  is  the  interest  rate 
disclosed  under  §  1026.38(b),  as 
required  by  §  1026.37(b)(2). 

5.  Property  taxes.  For  a  description  of 
items  that  constitute  property  taxes,  see 
comment  43(h)(8)-2. 

38(g)(3)  Initial  escrow  payment  at 
closing. 

1.  Initial  escrow  account  itemization. 
The  creditor  must  state  the  amount  that 
it  will  require  the  consumer  to  place 
into  a  reserve  or  escrow  account  at 
consummation  to  be  applied  to 
recurring  charges  for  property  taxes, 
homeowner’s  and  similar  insmance, 
mortgage  insurance,  homeowner’s 
association  dues,  condominium  dues, 
and  other  periodic  charges.  Each 
periodic  charge  to  be  included  in  the 
escrow  or  reserve  account  must  be 
itemized  uflder  the  “Initial  Escrow 
Payment  at  Closing”  subheading,  with  a 
relevant  label,  monthly  payment 
amount,  and  number  of  months 
collected  at  closing. 

2.  Aggregate  accounting.  The  method 
used  to  determine  the  aggregate 
adjustment  for  the  purposes  of 
establishing  the  escrow  account  is 
described  in  12  CFR  1024.17(d)(2). 
Examples  of  this  calculation 
methodology  can  be  found  in  appendix 
E  to  12  CFR  part  1024.  The  aggregate 
adjustment,  as  illustrated  by  form  H-25 
of  appendix  H  to  this  part,  is  disclosed 
as  the  last  listed  item  in  the  amounts 
disclosed  under  §  1026.38(g)(3). 

3.  Escrowed  tax  payments  for 
different  timeframes.  Payments  for 
property  taxes  that  are  paid  at  different 
time  periods  can  be  itemized  separately 


when  done  in  accordance  with  12  CFR 
1024.17.  For  example,  a  general 
property  tax  covering  a  fiscal  year  from 
January  1  to  December  31  can  be  listed 
as  a  property  tax  under  §  1026.38(g)(3) 
and  a  separate  property  tax  to  fund 
schools  that  cover  a  fiscal  year  from 
November  1  to  October  31  can  be  added 
as  a  separate  itemized  amoxmt  under 
§  1026.38(g)(3). 

4.  Property  taxes.  For  a  description  of 
items  that  constitute  property  taxes,  see 
comment  43(b)(8)-2. 

5.  Definition  of  escrow  account.  For  a 
description  of  the  amounts  included  in 
the  initial  escrow  account  disclosure 
under  §  1026.38(g)(3),  see  the  definition 
of  “escrow  account”  in  12  CFR 
1024.17(b). 

38(g)(4)  Other. 

1.  Costs  disclosed.  The  costs  disclosed 
under  §  1026.38(g)(4)  include  all  real 
estate  brokerage  fees,  homeowner’s  or 
condominium  association  charges  paid 
at  consummation,  home  warranties, 
inspection  fees,  and  other  fees  that  are 
part  of  the  real  estate  closing  but  not 
required  by  the  creditor  or  not  disclosed 
elsewhere  under  §  1026.38. 

2.  Owner’s  title  insurance  premium. 

In  a  jurisdiction  where  simultaneous 
issuance  title  insurance  rates  are 
permitted,  any  owner’s  title  insurance 
premium  disclosed  under 

§  1026.38(g)(4)  is  calculated  by  using  the 
full  owner’s  title  insurance  premium, 
adding  any  simultaneous  issuance 
premium  for  issuance  of  lender’s 
coverage,  and  then  deducting  the  full 
premium  for  lender’s  coverage  disclosed 
under  §  1026.38(f)(2)  or  (f)(3).  Section 
1026.38(g)(4)(i)  requires  that  the 
disclosure  of  the  cost  of  the  premium  for 
an  owner’s  title  insurance  policy 
include  “Titl& — ”  at  the  beginning  of  the 
label.  In  addition,  §  1026.38(g)(4)(ii) 
requires  that  the  disclosure  of  the  cost 
of  the  premium  for  an  owner’s  title 
insurance  policy  include  the 
parenthetical  “(optional)”  at  the  end  of 
the  label  when  designated  borrower- 
paid  at  or  before  closing. 

3.  Guidance.  For  additional  guidance 
on  the  use  of  the  term  “(optional)” 
under  §  1026.38(g)(4)(ii),  see  comment 
37(g)(4)-3. 

4.  Real  estate  commissions.  The 
amount  of  real  estate  commissions 
pursuant  to  §  1026.38(g)(4)  must  be  the 
total  amount  paid  to  any  real  estate 
brokerage  as  a  commission,  regardless  of 
the  identity  of  the  party  holding  any 
earnest  money  deposit.  Additional 
charges  made  by  real  estate  brokerages 
or  agents  to  the  seller  or  consumer  are 
itemized  separately  as  additional  items 
for  services  rendered,  with  a  description 
of  the  service  and  an  identification  of 
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the  person  ultimately  receiving  the 
payment. 

38(g)(6)  Subtotal  of  costs. 

1.  &tsts  subtotalea.  The  only  costs 
that  are  subtotaled  pursuant  to 
§  1026.38(g)(6)  are  those  costs  that  are 
designated  borrower-paid  at  or  before 
closing.  Costs  that  are  designated  seller- 
paid  at  or  before  closing,  or  paid  by 
others,  are  not  subtotaled  pursuant  to 
§  1026.38(g)(6).  The  subtotal  of  charges 
that  are  designated  seller-paid  at  or 
before  closing  or  paid  by  others  is 
disclosed  under  §  1026.38(h)(2). 

38(h)  Closing  cost  totals. 

Paragraph  38(h)(2). 

1.  Charges  paid  by  seller  and  by 
others  subtotaled.  All  loan  costs  and 
other  costs  that  are  designated  seller- 
paid  at  or  before  closing,  or  paid  by 
others,  are  also  totaled  under 
§  1026.38(h)(2). 

Paragraph  38(h)(3). 

1.  General  lendier  credits.  When  the 
consumer  receives  a  generalized  credit 
from  the  creditor  for  closing  costs,  the 
amount  of  the  credit  must  be  disclosed 
under  §  1026.38(h)(3).  However,  if  such 
credit  is  attributable  to  a  specific  loan 
cost  or  other  cost  listed  in  the  Closing 
Cost  Details  tables,  pursuant  to 

§  1026.38(f)  or  (g),  that  amount  should 
be  reflected  in  the  Paid  by  Qthers 
column  in  the  Closing  Cost  Details' 
tables  under  §  1026.38(f)  or  (g).  For  a 
description  of  lender  credits  from  the 
creditor,  see  comment  17(c)(1)— 19.  For  a 
discussion  of  general  lender  credits  and 
lender  credits  for  specific  charges,  see 
comment  19(e)(3)(i)-5. 

2.  Credits  for  excess  charges.  Credits 
from  the  creditor  to  offset  an  amount 
charged  in  excess  of  the  limitations 
described  in  §  1026.19(e)(3)  are 
disclosed  pursuant  to  §  1026.38(h)(3), 
along  with  a  statement  that  such  amount 
was  paid  to  offset  an  excess  charge,  with 
funds  other  than  closing  funds.  If  an 
excess  charge  to  the  consumer  is 
discovered  after  consummation  and  a 
refund  provided,  the  corrected 
disclosure  must  be  provided  to  the 
consumer  under  §  1026.19(f)(2)(v).  For 
an  example,  see  form  H-25(F)  of 
appendix  H  to  this  part. 

Paragraph  38(h)(4). 

1.  Consistent  terminology  and  order  of 
charges.  On  the  Closing  Disclosure  the 
creditor  must  label  the  corresponding 
services  and  costs  disclosed  under 
§  1026.38(f)  and  (g)  using  terminology 
that  describes  each  item,  as  applicable, 
and  must  use  terminology  or  the 
prescribed  label,  as  applicable,  that  is 
consistent  with  that  used  on  the  Loan 
Estimate  to  identify  each  corresponding 
item.  In  addition,  §  1026.38(h)(4) 
requires  the  creditor  to  list  the  items 
disclosed  under  each  subcategory  of 


charges  in  a  consistent  order.  If  costs 
move  between  subheadings  under 
§  1026.38(f)(2)  and  (f)(3),  listing  the 
costs  in  alphabetical  order  in  each 
subheading  category  is  considered  to  be 
in  compliance  with  §  1026.38(h)(4).  See 
comment  37(f)(5)-l  for  guidance 
regarding  the  requirement  to  use 
terminology  that  describes  the  items  to 
be  disclosed. 

38(i)  CalcuIatiiJg  cash  to  close. 

1.  More  prominent  disclosures. 

Section  1026.38(iKl)(iii),  (2)(iii),  (3)(iii), 
(4)(iii),  (5)(iii),  (6)(iii),  (7)(iii),  and  (8)(iii) 
requires  that  statements  are  given  as  to 
whether  the  “Final”  amount  disclosed 
under  each  subparagraph  (ii)  of 
§  1026.38(i)(l)  through  (i)(8)  is  different 
or  equal  to,  and  in  some  cases  whether 
the  amount  is  greater  than  or  less  than, 
the  corresponding  “Loan  Estimate” 
aniount  disclosed  under  each 
subparagraph  (i)  of  §  1026.38fi)(l) 
through  (i)(8).  These  statements  are 
more  prominent  than  the  other 
disclosures  under  §  1026.38(i).  The 
statement  of  whether  the  estimated  and 
final  amounts  are  different,  stated  as  a 
“Yes”  or  “No”  in  capital  letters  and  in 
boldface  font,  under  the  subheading 
“Did  this  change?,”  as  shown  on  form 
H-25  of  appendix  H  to  this  part, 
complies  with  the  requirement  to  state 
whether  the  amounts  are  different  more 
prominently.  Such  statement  of  “No” 
satisfies  the  requirement  to  state  that  the 
estimated  and  final  amounts  are  equal, 
and  these  sections  do  not  provide  for 
any  narrative  text  to  be  included  with 
such  statement.  The  prominence 
requirement  also  requires  that,  in  the 
event  an  increase  or  decrease  in  costs 
has  occurred,  certain  words  within  the 
narrative  text  to  be  included  under  the 
subheading  “Did  this  change?”  for  a 
“Yes”  answer  are  displayed  more 
prominently  than  other  disclosures.  For 
example,  under  §  1026.38(i)(l)(iii)(A), 
this  more  prominent  statemeht  could 
take  the  form  of  the  phrases  “Total  Loan 
Costs”  and  “Total  Other  Costs”  being 
shown  in  boldface,  as  'shown  on  form 
H-25  of  appendix  H  to  this  part.  See 
comments  38(i)-3  and  —4  for  further 
guidance  regarding  the  prominence  of 
such  statements. 

2.  Statements  of  differences.  The 
dollar  amounts  disclosed  under 
§  1026.38  generally  are  shown  to  two 
decimal  places  unless  otherwise 
required.  See  comment  38(t)(4)-l.  As  a 
result,  any  “Final”  amount  that  is 
disclosed  in  the  “Calculating  Cash  to 
Close”  table  under  §  1026.38(i)  is  shown 
to  two  decimal  places  unless  otherwise 
required.  Pursuant  to 
§  1026.38(t)(4)(i)(C),  however,  any 
“Loan  Estimate”  amount  that  is 
disclosed  in  the  “Calculating  Cash  to 


Close”  table  under  §  1026.38(i)  is  shown 
rounded  to  the  nearest  dollar  amount, 
and  thus  matches  the  corresponding 
estimated  amount  disclosed  on  the  Loan 
Estimate’s  “Calculating  Cash  to  Close” 
table  under  §  1026.37(h),  which  is 
shown  rounded  to  the  nearest  whole 
dollar  pursuant  to  §  1026.37(o)(4)(i)(A). 
For  this  reason,  a  “Final”  amount 
shown  to  two  decimal  places  could  be 
a  larger  number  than  its  corresponding 
“Loan  Estimate”  amount  shown 
rounded  to  the  nearest  wholp  dollar, 
when,  in  fact,  the  apparent  increase  is 
due  solely  to  rounding.  Therefore,  for 
purposes  of  §  1026,38(i)(l)(iii),  (2)(iii), 
(3)(iiij,  (4)(iii),  (5)(iii),  (6)(iii),  (7)(iii), 
and  (8)(iii),  each  statement  of  a  change 
between  the  amounts  disclosed  on  the 
Loan  Estimate  and  the  Closing 
Disclosure  is  based  on  the  actual,  non- 
rounded  estimate  that  would  have  been 
disclosed  on  the  Loan  Estimate  under 
§  1026.37(h)  if  it  had  been  shown  to  two 
decimal  places  rather  than  a  whole 
dollar  amount.  For  example,  if  the 
“Loan  Estimate”  amount  of  “Total 
Closing  Costs”  disclosed  under 
§  1026.38(i)(l)(i)  is  $12,500,  and  the 
“Final”  amount  of  “Total  Closing  Costs” 
disclosed  under  §  1026.38(i)(l)(ii)  is 
$12,500.35,  then  even  though  the  table 
would  appear  to  show  a  $0.35  increase 
in  ‘Total  Closing  Costs,”  no  statement 
of  such  increase  is  given  under 
§  1026.38(i)(l)(iii)  so  long  as  the  actual, 
non-rounded  estimate  [i.e.,  the 
estimated  amount  of  “Total  Closing 
Costs”  that  would  have  been  shown  on 
the  Loan  Estimate  to  two  decimal 
places)  is  equal  to  $12,500.35. 

3.  Statements  that  the  consumer 
should  see  details.  The  provisions  of 
§  1026.38(i)(4)(iii)(A),  (i)(5)(iii)(A), 
(i)(7)(iii)(A),  and  (i)(8)(iii)(A)  each 
require  a  statement  that  the  consumer 
should  see  certain  details  of  the  closing 
costs  disclosed  under  §  1026.38(j).  Form 
H-25  of  appendix  H  to  this  part 
contains  examples  of  these  statements. 
For  example,  §  1026.38(i)(7)(iii)(A) 
requires  a  statement  that  the  consumer 
should  see  the  details  disclosed 
pursuant  to  §  1026.38(j)(2)(v),  and,  as 
shown  on  form  H-25(B)  of  appendix  H 
to  this  part,  the  statement,  “See  Seller 
Credits  in  Section  L,”  in  which  the 
words  “Section  L”  are  in  boldface  font, 
complies  with  this  provision.  In 
addition,  for  example, 

§  1026.38(i)(5)(iii)(A)  requires  a 
statement  that  the  consumer  should  see 
the  details  disclosed  pursuant  to 
§  1026.38(j)(2)(ii),  and  the  following 
statement  which  is  similar  to  that 
shown  on  form  H-25(B)  of  appendix  H 
to  this  part  for  §  lQ26.3jB(i)(7)(iii)(A), 
“See  Deposit  in  Section  L,”  in  which 
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the  words  “Section  L”  are  in  boldface 
font,  complies  with  this  provision.  In 
addition,  for  example,  the  statement 
“See  details  in  Sections  K  anckL,”  in 
which  the  words  “Sections  K  and  L”  are 
in  boldface  font,  complies  with  the 
requirement  under 

§  1026.38(i)(8)(iii)(A).  See  form  H-25(B) 
of  appendix  H  to  this  part  for  an 
example  of  the  statement  required  by 
§  1026.38(i)(8)(iii)(A). 

4.  Statements  of  increases  or 
decreases.  The  provisions  of 
§  1026.38(i)(4)(iii)(A),  (i)(5)(ih)(A),  and 
(l)(6Kiii)(A)  each  require  a  statement  of 
whether  the  amount  increased  or 
decreased  from  the  estimated  amount. 
For  the  statement  required  by 
§  1026.38(i)(6)(iii)(A),  the  statement 
“This  amount  increased,”  in  which  the 
word  “increased”  is  in  boldface  and  is 
replaced  with  the  word  “decreased”  as 
applicable,  complies  with  this 
requirement.  For  the  statements 
required  by  §  1026.38(i)(4)(iii)(A)  and 
(i)(5Kiii)(A),  the  statement,  “You 
increased  this  payment,”  in  which  the 
word  “increased”  is  in  boldface  and  is 
replaced  with  the  word  “decreased”  as 
applitable,  complies  with  these 
requirements. 

38(0(1)  Total  closing  costs. 

Paragraph  38(i)(l)(iii)(A). 

1.  Statements  and  references 
regarding  the  total  loan  costs  and  total 
other  costs.  Under  §  1026.38(i)(l)(iii)(A), 
the  statements  under  the  subheading 
“Did  this  change?”  that  the  consumer 
should  see  the  total  loan  costs  and  total 
other  costs  subtotals  disclosed  on  the 
Closing  Disclosure  under  §  1026.38(f)(4) 
and  (g)(5)  is  made  only  if  and  to  the 
extent  the  difference  in  the  “Total 
Closing  Costs”  is  attributable  to 
differences  in  itemized  charges  that  are 
included  in  either  or  both  of  such 
subtotals. 

i.  For  exainple,  if  an  increase  in  the 
“Total  Closing  Costs”  is  attributable 
only  to  an  increase  in  the  appraisal  fee 
(which  is  an  itemized  charge  on  the 
Closing  Disclosure  under  the 
subheading  “Services  Borrower  Did  Not 
Shop  For,”  itself  under  the  heading 
“Loan  Costs”),  then  a  statement  is  given 
under  the  subheading  “Did  this 
change?”  that  the  consumer  should  see 
the  total  loan  costs  subtotal  disclosed  on 
the  Closing  Disclosure  under 
§  1026.38(^(4).  If  the  increase  in  “Total 
Closing  Costs”  is  attributable  only  to  an 
increase  in  recording  fees  (which  is  an 
itemized  cheirge  on  the  Closing 
Disclosure  under  the  subheading  “Taxes 
and  Other  Government  Fees,”  itself 
under  the  heading  “Other  Costs”),  then 
a  statement  is  given  under  the 
subheading  “Did  this  change?”  that  the 
consumer  should  see  the  total  other 


costs  subtotal  disclosed  on  the  Closing 
Disclosure  under  §  1026.38(g)(5).  If, 
however,  the  increase  is  attributable  in 
part  to  an  increase  in  the  appraisal  fee 
and  in  part  to  an  increase  in  the 
recording  fee,  then  a  statement  is  given 
under  the  subheading  “Did  this 
change?”  that  the  consumer  should  see 
the  total  loan  costs  and  total  other  costs 
subtotals  disclosed  on  the  Closing 
Disclosure  under  §  1026.38(f)(4)  and 
(g)(5). 

ii.  For  guidance  regarding  the 
requirement  that  this  statement  be 
accompanied  by  a  reference  to  the 
disclosures  of  the  total  loan  costs  and 
total  other  costs  under  §  1026.38(f)(4) 
and  (g)(5),  see  comment  38(i)-l.  For  an 
example  of  such  reference,  see  form  H-  * 
25  o/  appendix  H  to  this  part. 

2.  Disclosure  of  excess  amounts  above 
limitations  on  increases  in  closing  costs. 

i.  Because  certain  closing  costs, 

individually,  are  subject  to  the 
limitations  on  increases  in  closing  costs 
under  §  1026.19(e)(3)(i)  (e.g.,  fees  paid 
to  the  creditor,  transfer  taxes,  fees  paid 
to  an  affiliate  of  the  creditor),  while 
other  closing  costs  are  collectively 
subject  to  the  limitations  on  increases  in 
closing  costs  under  §  1026.19(e)(3)(ii) 
(e.g.,  recording  fees,  fees  paid  to  an 
unaffiliated  third  party  identified  by  the 
creditor  if  the  creditor  permitted  the 
consumer  to  shop  for  the  service 
provider),  §  1026.38(i)(l)(iii)(A)  requires 
the  creditor  or  closing  agent  to  calculate 
subtotals  for  each  type  of  excess 
amount,  and  then  add  such  subtotals 
together  to  yield  the  dollar  amount  to  be 
disclosed  in  the  table.  See  commentary 
to  §  1026.19(e)(3)  for  additional  ' 

guidance  on  calculating  excess  amounts 
above  the  limitations  on  increases  in 
closing  costs  under  §  1026.19(e)(3). 

ii.  Under  §  1026.38(i)(l)(iii)(A), 
calculation  of  the  excess  amounts  above 
the  limitations  on  increases  in  closing 
costs  takes  into  account  that  the 
itemized,  estimated  closing  costs 
disclosed  on  the  Loan  Estimate  will  not 
result  in  charges  to  the  consumer  if  the 
service  is  not  actually  provided  at  or 
before  consummation.  For  example,  if 
the  Loan  Estimate  included  under 
“Services  You  Cannot  Shop  For”  a  $30 
charge  for  a  “title  courier  fee,”  but  the 
title  company  elects  to  hand-deliver  the 
title  documents  package  to  the  creditor 
at  no  charge,  the  $30  fee  is  not  factored 
into  the  calculation  of  the  “Total 
Closing  Costs”  that  are  subject  to  the 
limitations  on  increases  in  closing  costs. 
However,  if  the  title  courier  fee  was 
assessed,  but  at  only  $15,  the  charge  is 
factored  into  the  calculation  because  the 
third-party  service  was  actually 
provided,  albeit  at  a  lower  amount  than 
estimated. 


iii.  Under  §  1026.38(i)(l)(iii)(A), 
calculation  of  the  excess  cunounts  above 
the  limitations  on  increases  in  closing 
costs  takes  into  account  that  certain 
itemized  charges  listed  on  the  Loan 
Estimate  under  the  subheading 
“Services  You  Can  Shop  For”  may  be 
subject  to  different  limitations 
depending  on  the  circumstances.  Such  a 
charge  would  be  subject  to  the 
limitations  under  §  1026.19(e)(3)(i)  if  the 
consumer  decided  to  use  a  provider 
affiliated  with  the  creditor.  However, 
the  same  charge  would  instead  be  • 
subject  to  the  limitations  under 
§  1026.19(e)(3)(ii)  if  the  consumer 
selected  a  third-party  service  provider 
unaffiliated  with  but  identified  by  the 
creditor,  and  the  creditor  permitted  the 
consumer  to  shop  for  the  service 
provider.  See  commentary  to 
§  1026.19(e)(3)  for  additional  guidance 
on  calculating  excess  amounts  above  the 
limitations  on  increases  in  closing  costs 
under  §  1026.19(e)(3). 

3.  Statements  regarding  excess 
amount  and  any  credit  to  the  consumer. 
Section  1026.38(i)(l)(iii)(A)(3)  requires 
statements  that  an  increase  in  closing 
costs  exceeds  legal  limits  by  the  dollar 
amount  of  the  excess  and  a  statement 
directing  the  consumer  to  the  disclosure 
of  lender  credits  under  §  1026.38(h)(3)  if 
a  credit  is  provided  under 
§  1026.19(f)(2)(v).  See  form  H-25(F)  of 
appendix  H  to  this  part  for  examples  of 
such  statements. 

38(i)(2)  Closing  costs  paid  before 
closing. 

Paragraph  38(i)(2)(i). 

1.  Estimate  of  closing  costs  paid 
before  closing.  Under  §  1026.38(i)(2)(i), 
the  “Loan  Estimate”  amount  for 
“Closing  Costs  Paid  Before  Closing”  is 
always  shown  as  “$0,”  because  an 
estimate  of  such  amount  is  not  disclosed 
on  the  Loan  Estimate. 

Paragraph  38Ci)(2)(iii)(B). 

1.  Equal  amount.  Under 
§  1026.38(i)(2)(iii)(B),  the  creditor  or 
closing  agent  will  give  a  statement  that 
the  “Final”  amount  disclosed  under 
§  1026.38(i)(2)(ii)  is  equal  to  the  “Loan 
Estimate”  amount  disclosed  under 
§  1026.38(i)(2)(i),  only  if  the  “Final” 
amount  is  $0,  because  the  “Loan 
Estimate”  amount  is  always  disclosed  as 
$0  pursuant  to  §  1026.38(i)(2)(i).  See 
comment  38(i)(2)(i)-l. 

38(i)(4)  Down  payment/funds  from 
borrower. 

Paragraph  38(i)(.4)(ii)(A). 

1.  Down  payment.  Under 
§  1026.38(i)(4)(ii)(A),  in  a  transaction 
that  is  a  purchase  as  defined  in 
§  1026.37(a)(9)(i),  the  “Final”  amount 
disclosed  for  “Down  Payment/Funds 
from  Borrower”  reflects  any  change, 
following  delivery  of  the  Loan  Estimate, 
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in  the  amount  of  down  pa)rment 
required  of  the  consumer.  This  change 
might  result,  for  example,  from  an 
increase  in  the  purchase  price  of  the 
property. 

Paragraph  38(i)(4)(n)(B). 

1.  Funds  from  borrower.  Section 
1026.38(i)(4)(ii)(B)  provides  that,  in  a 
transaction  other  than  a  purchase  as 
defined  in  §  1026.37(a)(9)(i),  the  “Final” 
amount  disclosed  for  “Down  Payment/ 
Funds  from  Borrower”  is  the  amount  of 
“Funds  from  Borrower”  determined  in 
accordance  with  §  1026.38(i)(6)(iv). 

Under  §  1026.38(i)(6)(iv),  the  “Final” 
amount  of  “Funds  from  Borrower”  to  be 
disclosed  under  §  1026.38(iK4)(ii)(B)  is 
determined  by  subtracting  from  the  total 
amount  of  all  existing  debt  being 
satisfied  in  the  real  estate  closing  and 
disclosed  under  §  1026.38(j)(l)(v) 

(except  to  the  extent  the  satisfaction  of 
such  existing  debt  is  disclosed  under 
§  1026.38(g))  the  principal  amount  of 
the  credit  extended,  and  is  disclosed 
either  as  a  positive  number  or  $0 
depending  on  the  result  of  the 
calculation.  An  increase  in  the  “Final” 
amount  of  “Funds  from  Borrower” 
compared  to  the  corresponding  “Loan 
Estimate”  amount  might  result,  for 
example,  from  a  decrease  in  the  amount 
of  the  credit  extended  or  an  increase  in 
the  payoff  amount  for  the  consumer’s 
existing  debt  that  is  secured  by  the 
property.  For  additional  guidance 
regarding  the  determination  of  the 
“Down  Payment/Funds  from  Borrower” 
amount,  see  comment  38(i)(6)(ii)-l. 

Paragraph  38(i)(4)(iii)(A). 

1.  Statement  of  differences.  Section 
1026.38(i)(4)(iii)(A)  requires,  as 
applicable,  a  statement  that  the 
consumer  has  increased  or  decreased 
this  payment,  along  with  a  statement 
that  the  consumer  should  see  the  details 
■  disclosed  under  §  1026.38(j)(l)  or  (j)(2), 
as  applicable.  The  applicable  disclosure 
to  be  referenced  corresponds  to  the  label 
on  the  Closing  Disclosure  under  which 
the  information  accounting  for  the 
increase  in  the  “Down  Payment/Funds 
from  Borrower”  amount  is  disclosed. 

For  example,  in  a  transaction  that  is  a 
purchase  as  defined  in  §  1026.37(a)(9)(i), 
if  the  purchase  price  of  the  property  has 
increased  and  therefore,  caused  the 
“Down  Payment”  amount  to  increase, 
the  statement,  “You  increased  this 
payment.  See  details  in  Section  K,”  with 
the  words  “increased”  and  “Section  K” 
in  boldface,  complies  with  this 
requirement.  In  a  purchase  or 
refinancing  transaction,  in  the  event  the 
amount  of  the  credit  extended  by  the 
creditor  has  decreased  and  therefore 
caused  the  “Funds  from  Borrower” 
amount  to  increase,  the  statement  can 
read,  for  example,  “You  increased  this 


payment.  See  details  in  Section  L,”  with 
the  same  in  boldface. 

38(i)(5)  Deposit. 

1.  When  no  deposit  in  a  purchase 
transaction.  Section  1026.38(i)(5) 
requires  the  disclosure  in  the 
Calculating  Cash  to  Close  table  of  the 
deposit  required  to  be  disclosed  under 
§  1026.37(h)(l)(iv)  and  under 
§  1026.38(j)(2)(ii),  and  the  subheadings 
“Loan  Estimate”  and  “Final,” 
respectively.  Under  §  1026.37(h)(l)(iv), 
in  all  transactions  other  than  a  purchase 
transaction  as  defined  in 
§  1026.37(a)(9)(i),  the  amount  required 
to  be  disclosed  is  $0.  In  a  purchase 
transaction  in  which  no  such  deposit  is 
paid  in  connection  with  the  transaction, 
under  §§  1026. 37(h)(l)(iv)  and  ^ 
1026.38(i)(5)(i)  and  (ii)  the  amount  * 
required  to  be  disclosed  is  $0. 

38(i)(6)  Funds  for  borrower. 

Paragraph  38(i)(6)(ii). 

1.  Final  funds  for  borrower.  Section 
1026.38(i)(6)(ii)  provides  that  the  ’ 
“Final”  amount  for  “Funds  for 
Borrower”  is  determined  in  accordance 
with  §  1026.38(i)(6)(iv).  Under 
§  1026.38(i)(6)(iv),  the  “Final”  amount 
of  “Funds  for  Borrower”  to  be  disclosed 
under  §  1026.38(i)(6)(ii)  is  determined 
by  subtracting  from  the  total  amount  of 
all  existing  debt  being  satisfied  in  the 
transaction  and  disclosed  under 
§  1026.38(j)(l)(v). (except  to  the  extent 
the  satisfaction  of  such  existing  debt  is 
disclosed  under  §  1026.38(g))  the 
principal  amount  of  the  credit  extended 
(excluding  any  amount  disclosed  under 
§  1026.38(i)(3)(ii)),  and  is  disclosed 
under  §  1026.38(i)(6)(ii)  either  as  a 
hegative  number  or  30.00  depending  on 
the  result  of  the  calculation.  The 
“Final”  amount  of  “Funds  for 
Borrower”  disclosed  under 
§  1026.38{i)(6)(ii)  is  the  amount  to  be 
disbursed  to  the  consumer  or  a  designee 
of  the  consumer  at  consummation,  if 
any. 

38(i)(7)  Seller  credits. 

Paragraph  38(i)(7)(ii). 

1.  Final  seller  credits.  Under 
§  1026.38(i)(7)(ii),  the  “Final”  amount  of 
“Seller  Credits”  reflects  any  change, 
following  the  delivery  of  the  Loan 
Estimate,  in  the  amount  of  funds  given 
by  the  seller  to  the  consumer  for 
generalized  (f.e.,  lump  sum)  credits  for 
closing  costs  or  for  allowances  for  items 
purchased  separately  (e.g.,  if  the  seller 
is  a  builder).  Seller  credits  are  ' 
distinguished  from  payments  by  the 
seller  for  items  attributable  to  periods  of 
time  prior  to  consummation,  which  Me 
among  the  “Adjustments  and  Other 
Credits”  separately  disclosed  pursuant 
to  §  1026.38(i)(8).  For  additional 
guidance  regarding  seller  credits,  see 
comments  38(j)(2)(v)-l  and  -2. 


38(i)(8)  Adjustments  and  other 
credits. 

Paragraph  38(i)(8)(ii). 

1.  Adjustments  and  other  credits. 

Under  §  1026.38(i)(8)(ii),  the  “Final” 
amount  for  “Adjustments  and  Other 
Credits”  would  include,  for  example, 
prorations  of  taxes  or  homeowners’ 
association  fees,  utilities  used  but  not 
paid  for  by  the  seller,  rent  collected  in 
advance  by  the  seller  from  a  tenant  for 
a  period  extending  beyond  the 
consummation,  and  interest  on  loan 
assumptions.  This  category  also 
includes  generalized  credits  toward 
closing  costs  given  by  parties  other  than 
the  seller.  For  additional  guidance 
regarding  adjustments  and  other  credits, 
see  commentary  to  §§  1026.37(h)(7)  and 
1026.38(j)(2)(vi)  and  (j)(2)(xi).  If  the 
calculation  required  by 
§  1026.38(i)(8)(ii)  yields  a  negative 
number,  the  creditor  or  closing  agent 
discloses  the  amount  as  a  negative 
number. 

,38(i)(9)  Cash  to  close. 

Paragraph  38(i)(9)(ii). 

1.  Final  cash  to  close  amount.  The 
“Final”  amount  of  “Cash  to  Close” 
disclosed  under  §  1026.38(i)(9)(ii)  is  the 
same  as  the  amount  disclosed  on  the 
Closing  Disclosure  as  “Cash  to  Close” 
under  §  1026.38(j)(3)(iii).  If  the 
calculation  required  by 

§  1026.38(i)(9)(ii)  yields  a  negative 
number,  the  creditor  or  closing  agent 
discloses  the  amount  as  a  negative 
number. 

2.  More  prominent  disclosure.  Section 
1026.38(i)(9)(ii)  requires  that  the 
disclosure  of  the  “Final”  amount  of 
“Cash  to  Close”  be  more  prominent  than 
the  other  disclosures  under  §  1026. 38(i). 
Such  more  prominent  disclosure  can 
take  the  form,  for  example,  of  boldface 
font,  as  shown  on  form  H-25  of 
appendix  H  to  this  part. 

38(j)  Summary  of  borrower’s 
transaction. 

1.  In  general.  It  is  permissible  to  have 
two  separate  Closing  Disclosures  in  a 
transaction:  one  that  reflects  the 
consumer’s  costs  and  credits  only, 
which  is  provided  to  the  consumer,  and 
one'that  reflects  the  seller’s  costs  and 
credits  only,  which  is  provided  *to  the 
seller.  See  §  1026.38(t)(5)(v)  and  (vi). 
Some  State  laws  may  prohibit  provision 
of  information  about  the  consumer  to 
the  seller  and  about  the  seller  to  the 
consumer. 

2.  Addenda.  Additional  pages  may  be 
attached  to  the  Closing  Disclosure  to 
add  lines,  as  neoesseury,  to  accommodate 
the  complete  listing  of  all  items  required 
to  be  shown  on  the  Closing  Disclosure 
under  §  1026.38(j)  and  (k),  and  for  the 
purpose  of  including  customary  recitals 
and  information  used  locally  in  real 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,, December  31,  2013 /Rules  and  Regulations 


80357 


estate  closings  (for  example,  breakdown 
of  payoff  figures,  a  breakdown  of  the 
consumer’s  total  monthly  mortgage 
payments,  an  accounting  of  dehits 
received  and  checTc  disbursements,  a 
statement  stating  receipt  of  funds, 
applicable  special  stipulations  between 
consumer  and  seller,  and  the  date  funds 
are  transferred).  See  §  1026.38{t)(5)(ix). 

A  reference,  such  as  “See  attached  page 
for  additional  information”  should  he 
placed  in  the  applicable  section  of  the 
Closing  Disclosure. 

3.  Identical  amounts.  The  amounts 
disclosed  under  the  following 
provisions  of  §  1026. 38(j)  are  the  same 
as  the  amounts  disclosed  under  the 
corresponding  provisions  of 
§1026.38(k):  §1026.38(j)(l)(ii)  and 
{k)(l)(ii):  §1026.38(j)(l)(iii)  and 
(k)(l)(iii);  if  the  amount  disclosed  under 
§  1026.38(j)(l)(v)  is  attributable  to 
contractual  adjustments  between  the 
consumer  and  seller,  §  1026.38(j)(l)(v) 
and  (k)(l)(iv);  §  1026.38(j)(l)(vii)  and 
(k)(l)(vi);  §  1026.38(j)(l)(viii)  and 
(k)(l)(vii);  §  1026.38(j)(l)(ix)  and 
{k)(l)(viii);  §  1026.38(j)(l)(x)  and 
(k)(l)(ix):  §  1026.38(j)(2)(iv)  and 
(k)(2)(iv);  §  1026.38(jK2)(v)  and 
(k)(2)(yii);  §  1026.38(j)(2){viii)  and 
(k)(2)(x):  §  1026.38(j)(2)(ix)  and 
(k)(2)(xi);  §  1026.38(j)(2)(x)  and 
(k){2)(xii):  and  §  1026.38(j)(2Kxi)  and 
(k)(2)(xiii). 

38(j)(l)  Itemization  of  aitiounts  due 
from  borrower. 

Paragraph  38(j)(l)(ii). 

1.  Contract  sales  price  and  personal 
property.  Section  1026.38(jKl)(ii) 
requires  disclosure  of  the  contract  sales 
price  of  the  property  being  sold, 
excluding  the  price  of  any  tangible 
personal  property  if  the  consumer  and 
seller  have  agreed  to  a  separate  price  for 
such  items.  Personal  property  is  defined 
by  State  law,  but  could  include  such 
items  as  carpets,  drapes,  and  appliances. 
Manufactured  homes  are  not  considered 
personal  property  under 
§  1026.38(j)(l)(ii). 

Paragra ph  38( j )( l)(v). 

1.  Contractual  adjustments.  Section 
1026.38(j)(lKv)  requires  disclosure  of 
amounts  owed  by  the  consumer  that  are 
'not  otherwise  disclosed  pursuant  to 
§  1026.38(1).- For  example,  the  following 
items  must  he  disclosed  under 
§  1026.38(j),  to  the  extent  applicable; 

i.  The  balance  in  the  seller’s  reserve 
account  held  in  connection  with  an 
existing  loan,  if  assigned  to  the 
consumer  in  a  loan  assumption 
transaction; 

ii.  Any  rent  that  the  consumer  will 
collect  after  the  real  estate  closing  for  a 
period  of  time  prior  to  the  real  estate 
closing;  and 


iii.  The  treatment  of  any  tenant 
security  deposit. 

2.  Other  consumer  charges.  The 
amounts  disclosed  under 
§  1026.38(j)(l)(v)  which  are  for  charges 
owed  by  the  consumer  at  the  real  estate 
closing  not  otherwise  disclosed 
pursuant  to  §  1026.38(f),  (g),  and  (j)  will 
not  have  a  corresponding  credit  in  the 
summary  of  the  seller’s  transaction 
under  §  1026.38(k)(l)(iv).  For  example, 
the  amounts  paid  to  any  existing 
holders  of  liens  on  the  property  in  a 
refinance  transaction,  and  any 
outstanding  real  estate  property  taxes 
are  disclosed  under  §  1026.38(j)(l)(v) 
without  a  corresponding  credit  in  the 
summary  of  the  seller’s  transaction 
under  §  1026.38(k)(l)(iv). 

Paragraph  38(j)(l)(x). 

1.  Additional  adjustments.  Examples 
of  items  for  which  adjustments  may  be 
made  include  taxes,  other  than  those 
disclosed  pursuant  to  §  1026.38(j)(l)(vii) 
and  (viii),  paid  in  advance  for  an  entire 
year  or  other  period,  when  the  real 
estate  closing  occurs  prior  to  the 
expiration  of  the  year  or  other  period  for 
which  they  were  paid.  Additional 
examples  of  items  for  which 
adjustments  may  be  made  include: 

i.  Flood  and  hazard  insurance 
premiums,  if  the  consumer  is  being 
substituted  as  an  insured  under  the 
same  policy; 

ii.  Mortgage  insurance  in  loan 
assumptions; 

iii.  Planned  unit  development  or 
condominium  association  assessments 
paid  in  advance; 

iv.  Fuel  or  other  supplies  on  hand, 
purchased  by  the  seller,  which  the 
consumer  will  use  when  the  consumer 
takes  possession  of  the  property;  and 

V.  Ground  rent  paid  in  advance. 

38(j)(2)  Itemization  of  amounts 
already  paid  by  or  on  behalf  of 
borrower. 

Paragraph  38(j)(2)(ii). 

1.  Deposit.  All  amounts  paid  into  a 
trust  account  by  the  consumer  pursuant 
to  the  contract  of  sale  for  real  estate,  any 
addenda  thereto,  or  any  other  agreement 
between  the  consumer  and  seller  must 
be  disclosed  under  §  1026.38(j)(2)(ii).  If 
there  is  no  deposit  paid  in  a  transaction, 
that  amount  is  left  blank  on  the  Closing 
Disclosure. 

2.  Reduction  of  deposit  when  deposit 
used  to  pay  for  closing  chatges  prior  to 
closing.  If  the  consumer’s  deposit  has 
been  applied  toward  a  charge  for  a 
closing  cost,  the  amount  applied  should 
not  be  included  in  the  amount  disclosed 
pursuant  to  §  1026.38(j)(2)(ii),  but 
instead  should  be  shown  on  the 
appropriate  line  for  the  closing  cost  in 
the  Closing  Cost  Detail  tables  pursuant 


to  §  1026.38(f)  or  (g),  designated  ^ 
borrower-paid  before  closing. 

Paragraph  38(j)(2)(iii). 

1.  First  user  loan.  For  purposes  of 
§  1026.38(j),  a  first  user  loan  is  a  loan  to 
finance  construction  of  a  new  structure 
or  purchase  of  a  new  manufactured 
home  that  is  known  at  the  time  of 
consummation  to  be  real  property  under 
State  law,  where  the  structure  was 
constructed  for  sale  or  the  manufactured 
home  was  purchased  for  purposes  of 
resale  and  the  loan  is  used  as  or 
converted  to  a  loan  to  finance  purchase 
by  the  first  user.  For  other  loans  subject 
to  §  1026.19(f)  that  finance  construction 
of  a  new  structure  or  purchase  of  a 
manufactured  home  that  is  known  at  the 
time  of  consummation  to  be  real 
property  under  State  law,  the  sales  price 
of  the  land  and  the  construction  cost  or 
purchase  price  of  the  manufactured 
home  should  be  disclosed  separately 
and  the  amount  of  the  loan  in  the 
current  transaction  must  be  disclosed. 
The  remainder  of  the  Closing  Disclosure 
should  be  completed  taking  into 
account  adjustments  and  charges  related 
to  the  temporary  financing  and 
permanent  financing  that  are  known  at 
the  time  of  consummation. 

Paragraph  38(j)(2)(iv). 

1.  Assumption  of  existing  loan 
obligation  of  seller  by  consumer.  The 
outstanding  amount  of  any  loans  that 
the  consumer  is  assuming,  or  subject  to 
which  the  consumer  is  taking  title  to  the 
property  must  be  disclosed  under 
§  1026.38(j)(2)(iv).  When  more  than  one 
loan  is  being  assumed,  the  total  amount 
of  all  outstanding  loans  being  assumed 
should  be  disclosed  under 
§1026.38(j)(2)(iv). 

Paragraph  38(i)(2)(v). 

1.  General  seller  credits.  When  the 
consumer  receives  a  generalized  credit 
from  the  seller  for  closing  costs  or  where 
the  seller  (typically  a  builder)  is  making 
an  allowance  to  the  consumer  for  items 
to  purchase  separately,  the  amount  of 
the  credit  must  be  disclosed.  However, 
if  the  seller  credit  is  attributable  to  a 
specific  loan  cost  or  other  cost  listed  in 
the  Closing  Cost  Details  tables,  pursuant 
to  §  1026.38(f)  or  (g),  that  amount 
should  be  reflected  in  the  seller-paid 
column  in  the  Closing  Cost  Details 
tables  under  §  1026.38(f)  or  (g). 

2.  Other  seller  credits.  Any  other 
obligations  of  the  seller  to  be  paid 
directly  tf)  the  consumer,  such  as  for 
issues  identified  at  a  walk-through  of 
the  property  prior  to  closing,  are 
disclosed  under  §  1026.38(j)(2)(v). 

Paragraph  38(j)(2)(vi). 

1.  Credits  from  any  party  other  than 
the  seller  or  creditor.  Section 
1026.38(j)(2)(vi)  requires  disclosure  of  a 
description  and  the  amount  of  items 
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paid  by  or  on  behalf  of  the  consumer 
and  not  disclosed  elsewhere  under 
§  1026.38(j)(2).  For  example,  credits  a 
consumer  receives  from  a  real  estate 
agent  or  other  third  party,  other  than  a 
seller  or  creditor,  are  disclosed  pursuant 
to  §  1026.38(j)(2)(vi).  However,  if  the 
credit  is  attributable  to  a  specific  closing 
cost  listed  in  the  Closing  Cost  Details 
tables  under  §  1026.38(0  or  (g),  that 
amount  should  be  reflected  in  the  paid 
by  others  column  on  the  Closing  Cost 
Details  tables  and  not  in  the  disclosure 
required  under  §  1026.38(j){2Kvi). 
Similarly,  if  a  real  estate  agent  rebates 
a  portion  of  the  agent’s  commission  to 
the  consumer,  the  rebate  should  be 
listed  as  a  credit  along  with  a 
description  of  the  rebate,  which  must 
include  the  name  of  the  party  giving  the 
credit. 

2.  Subordinate  financing  proceeds. 
Any  financing  arrangements  or  other 
new  loans  not  otherwise  disclosed 
pursuant  to  §  1026.38(j)(2)(iii)  or  (iv) 
must  also  be  disclosed  pursuant  to 

§  1026,38(j){2)(vi).  For  example,  if  the 
consumer  is  using  a  second  mortgage  or 
note  to  finance  part  of  the  purchase 
price,  whether  from  the  same  creditor, 
another  creditor,  or  the  seller,  the 
principal  amount  of  the  loan  must  be 
disclosed  with  a  brief  explanation.  If  the 
net  proceeds  of  a  second  loan  are  less 
than  the  principal  amount  of  the  second 
loan,  the  net  proceeds  may  be  listed  on 
the  same  line  as  the  principal  amount  of 
the  second  loan.  For  an  example,  see 
form  H-25(C)  of  appendix  H  to  this  part. 

3.  Satisfaction  of  existing  subordinate 
liens  by  consumer.  For  payments  to 
subordinate  lien  holders  by  or  on  b^alf 
of  the  consumer,  disclosure  of  any 
amounts  paid  with  funds  other  than 
closing  funds,  as  defined  under 

§  1026.38(j)(4)(ii),  in  connection  with 
the  second  mortgage  payoff  are  required 
to  be  disclosed  under  §  1026.38(j)(2)(vi), 
with  a  statement  that  such  amounts 
were  paid  outside  of  closing  funds.  For 
an  example,  see  form  H-25(D)  of 
appendix  H  to  this  part. 

4.  Transferred  escrow  balances.  In  a 
refinance  transaction,  any  transferred 
escrow  balance  is  listed  as  a  credit 
pursuant  to  §  1026.38(j)(2)(vi),  along 
with  a  description  of  the  transferred 
escrow  balance. 

5.  Gift  funds.  A  credit  must  be 
disclosed  for  any  money  or  other 
payments  made  by  family  mem"bers  or 
third  parties  not  otherwise  associated 
with  the  transaction,  along  with  a 
description  of  the  nature  of  the  funds 
provided  under  §  1026.38(j)(2)(vi). 

Paragraph  38(j)(2)(xi). 

1.  Examples.  Examples  of  items  that 
would  be  disclosed  under 
§  1026.38(j)(2)(xi)  include: 


i.  Utilities  used  but  not  paid  for  by  the 
seller; 

ii.  Rent  collected  in  advance  by  the 
seller  from  a  tenant  for  a  period 
extending  beyond  the  closing  date;  and 

iii.  Interest  on  loan  assumptions. 
38{j)(3)  Calculation  of  borrower’s 

transaction. 

Paragraph  38(j)(3)(iii). 

1.  Stating  if  amount  is  due  to  or  from 
consumer.  To  comply  with 

§  1026.38(j)(3)(iii),  the  creditor  must 
state  either  the  cash  required  from  the 
consumer  at  closing,  or  cash  payable  to 
the  consumer  at  closing. 

2.  Methodology.  To  calculate  the  cash 
to  close,  total  the  amounts  disclosed 
under  §  1026.38(j)(3)(i)  and  (ii).  If  that 
calculation  results  in  a  positive  amount, 
the  amount  is  due  from  the  consumer. 

If  the  calculation  results  in  a  negative 
amount,  the  amount  is  due  to  the 
consumer. 

38(j)(4)  Items  paid  outside  of  closing 
funds. 

Paragraph  38(j)(4)[i). 

1.  Charges  not  paid  with  closing 
funds.  Section  1026.38(j)(4)(i)  requires 
that  any  charges  not  paid  from  closing 
funds  but  that  otherwise  are  disclosed 
pursuant  to  §  1026.38(j)  be  marked  as 
“paid  outside  of  closing’’  or  “P.O.C.’’ 

The  disclosure  must  include  a  statement 
of  the  party  making  the  payment,  such 
as  the  consumer,  seller,  loem  originator, 
real  estate  agent,  or  any  other  person. 

For  an  example  of  a  disclosure  of  a 
charge  not  made  from  closing  funds,  see 
form  H-25(D)  of  appendix  H  to  this  part. 
For  an  explanation  of  what  constitutes 
closing  funds,  see  §  1026.38(j)(4)(ii). 

2.  Items  paid  without  closing  funds 
not  included  in  sums.  Charges  that  are 
paid  outside  of  closing  funds  under 

§  1026.38(j)(4)(i)  should  not  be  included 
in  computing  totals  under 
§1026.38(j)(l)and  (j)(2). 

38(k)  Summary  of  seller’s  transaction. 

1.  Transactions  with  no  seller.  Section 
1026.38(k)  does  not  apply  in 
transactions  where  there  is  no  seller, 
such  as  a  refinance  transaction. 

2.  Extra  line  items.  For  guidance 
regarding  the  use  of  addenda  for  items 
disclosed  on  the  Closing  Disclosure 
under  §  1026. 38(k),  see  comment  38(j)- 
2. 

3.  Identical  amounts.  The  amounts 
disclosed  under  certain  provisions  of 
§  1026.38(k)  are  the  same  as  the 
amounts  disclosed  under  certain 
provisions  of  §  1026.38(j).  See  comment 
38(j)-3  for  a  listing  of  the  specific 
provisions. 

38(k)(2)  Itemization  of  amounts'due 
from  seller. 

Paragraph  38(k)(2)(ii). 

1.  Distributions  of  deposit  to  seller 
prior  to  closing.  If  the  deposit  or  any 


portion  thereof  has  been  disbursed  to 
the  seller  prior  to  closing,  the  amount  of 
the  deposit  that  has  been  distributed  to 
the  seller  must  be  disclosed  under 
§  1026.38(k)(2)(ii). 

Paragraph  38(k)(2)(iv). 

1.  Assumption  of  existing  loan 
obligation  of  seller  by  consumer.  If  the 
consumer  is  assuming  or  taking  title 
subject  to  existing  liens  and  the 
amounts  of  the  outstanding  balance  of 
the  liens  are  to  be  deducted  from  the 
sales  price,  the  amounts  of  the 
outstanding  balance  of  the  liens  must  be 
disclosed  under  §  1026.38(k)(2)(iv). 

2.  Other  seller  credits.  Any  other 
obligations  of  the  seller  to  be  paid 
directly  to  the  consumer,  such  as  credits 
for  issues  identified  at  a  walk-through  of 
the  property  prior  to  the  real  estate 
closing,  are  disclosed  under 

§  1026.38(k)(2)(vii). 

Paragraph  38(k)(2)(viii). 

1.  Satisfaction  of  other  seller 
obligations.  Seller  obligations,  other 
than  second  liens,  that  must  be  paid  off 
to  clear  title  to  the  property  must  be 
disclosed  pursuant  to 

§  1026.38(k)(2)(viii).  Examples  of 
disclosures  pursuant  to 
§  1026.38(k)(2)(viii)  include  the 
satisfaction  of  outstanding  liens  • 
imposed  due  to  Federal,  State,  or  iPcal 
income  taxes,  real  estate  property  tax 
liens,  judgments  against  the  seller 
reduced  to  a  lien  upon  the  property,  or 
any  other  obligations  the  seller  wishes 
the  closing  agent  to  pay  from  their 
proceeds  at  the  real  estate  closing. 

2.  Consumer  satisfaction  of 
outstanding  subordinate  loans.  If  the 
consumer  is  satisfying  existing  liens 
which  will  not  be  deducted  from  the 
sales  price,  the  amount  of  the 
outstanding  balance  of  the  loan  must  be 
disclosed  under  §  1026.38(k)(2)(viii). 

For  example,  the  amount  of  any  second 
lien  which  will  be  paid  as  part  of  the 
real  estate  closing  that  is  not  deducted 
from  the  seller’s  proceeds  under 

§  1026.38(k)(2)(iv),  is  disclosed  under 
§  1026.38(k)(2)(viii).  For  payments  to 
the  subordinate  lien  holder,  any 
amounts  paid  must  be  disclosed,  and 
other  amounts  paid  by  or  on  behalf  of 
the  seller  must  be  disclosed  as  paid 
outside  of  closing  funds  under 
§  1026.38(j)(2)(vi).  For  additional 
discussion,  see  comment  38(j)(2)(vi)-2. 

3.  Escrows  held  by  closing  agent  for 
payment  of  invoices  received  after 
consummation.  Funds  to  be  held  by  the 
closing  agent  for  the  payment  of  either 
repairs,  or  water,  fuel,  or  other  utility 
bills  that  cannot  be  prorated  between 
the  parties  at  closing  because  the 
amounts  used  by  the  seller  prior  to 
closing  are  not  yet  known  must  be 
disclosed  under  §  1026.38(k)(2)(viii). 
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Subsequent  disclosure  of  the  actual 
amount  of  these  post-closing  items  to  be 
paid  from  closing  funds  is  optional. 

38(k)(3)  Calculation  of  seller’s 
transaction. 

1.  Stating  if  amount  is  due  to  or  from 
seller.  To  comply  with 

§  1026. 38(k)(3){iii),  the  creditor  must 
state  either  the  cash  required  from  the 
seller  at  closing,  or  cash  payable  to  the 
seller  at  closing. 

2.  Methodology.  To  calculate  the  cash 
due  to  or  from  the  consumer,  total  the 
amounts  disclosed  under 

§  1026.38(k)(3)(i)  and  (ii).  If  that 
calculation  results  in  a  positive  amount, 
the  amount  is  due  to  the  seller.  If  the 
calculation  results  in  a  negative  amount, 
the  amount  is  due  from  the  seller. 

38(k)(4)  Items  paid  outside  of  closing 
funds. 

1.  Guidance.  For  guidance  regarding 
the  disclosure  of  items  paid  with  funds 
other  than  closing  funds,  see  comments 
38(j)(4)(i)-l  and  -2. 

38(1)  Loan  disclosures. 

38(1)(2)  Demand  feature. 

1.  Covered  features.  See  comment 
18(i)-2  for  a  description  of  demand 
features  triggering  the  disclosure 
requirements  of  §  1026.38(1)(2). 

38(1)(3)  Late  payment. 

1.  Guidance.  See  the  commentary  to 
§  1026.37(m)(4)  for  guidance  on 
disclosing  late  payment  fees,  as  required 
under  §  1026.38(1)(3). 

38(1)(6)  Security  interest. 

1.  Alternate  property  address.  Section 
1026.38(1)(6)  requires  disclosure  of  the 
address  for  the  property  that  secures  the 
credit,  including  the  zip  code.  If  the 
address  is  unavailable,  §  1026.38(1)(6) 
requires  disclosure  of  other  location 
information  for  the  property,  such  as  a 
lot  number:  however,  disclosure  of  a  zip 
code  is  required  in  all  instances.  For 
transactions  secured  by  a  consumer’s 
interest  in  a  timeshare  plan,  the  creditor 
may  disclose  as  other  location 
information  a  lot,  square,  or  other  such 
number  or  other  legal  description  of  the 
property  assigned  by  the  local  governing 
authority,  or  if  no  such  number  or 
description  is  available,  disclose  the 
name  of  the  timeshare  property  or 
properties  with  a  designation  indicating 
that  the  property  is  an  interest  in  a 
timeshare  plan. 

2.  Personal  property.  Where  personal 
property  also  secures  the  credit 
transaction,  a  description  X)f  that 
•property  may  be  disclosed,  at  the 
creditor’s  option,  pursuant  to 

§  1026.38(1)(6).  If  the  form  does  not 
provide  enough  space  to  disclose  a 
description  of  personal  property  to  be 
disclosed  under  §  1026.38(1)(6),  an 
additional  page  may  be  used  and 
appended  to  the  end  of  Ae  form 


provided  that  the  creditor  complies  with 
the  requirements  of  §  1026.38(t)(3).  The 
creditor  may  use  one  addendum  to 
disclose  the  personal  property  under 
§  1026.38(a){3)(vi)  and  (1)(6).  See 
comment  38(aK3)(vi)-l. 

38(1)( 7)  Escrow  account. 

Paragraph  38(l)(7)(i)(A)(2). 

1.  Estimated  costs  not  paid  by  escrow 
account  funds.  Section 
1026.38(l)(7){i)(A)(2)  requires  the 
creditor  to  estimate  the  amount  the 
consumer  is  likely  to  pay  during  the 
first  year  after  consummation  for 
charges  described  in  §  1026.37(c)(4)(ii) 
that  are  known  to  the  creditor  that  will 
not  be  paid  using  escrow  account  funds. 
The  creditor  discloses  this  amount  only 
if  an  escrow  account  will  be  established 
for  the  payment  of  any  amounts 
described  in  §  1026.37(c)(4){ii).  The 
creditor  complies  with  this  provision  by 
disclosing  the  amount  of  such  charges 
used  to  calculate  the  estimated  taxes, 
insurance,  and  assessments  disclosed 
pursuant  to  §  1026.38(c)(1)  as  the  total 
amount  scheduled  to  be  paid  during  the 
first  year  after  consummation. 

Paragraph  38(l)(7)(i)(A)(4). 

1.  Estimated  costs  paid  using  escrow 
account  funds.  The  amount  the 
consumer  will  be  required  to  pay  into 
an  escrow  account  with  each  periodic 
payment  during  the  first  year  after 
consummation  pursuant  to 
§  1026.38(l)(7)(i)(A)(4)  is  the  amount  of 
estimated  escrow  payments  disclosed 
pursuant  to  §  1026.38(c)(1). 

Paragraph  38(l)(7)(i)(B)(l). 

1.  Estimated  costs  paid  directly  by  the 
consumer.  The  estimated  total  amount 
the  consumer  will  pay  directly  for  ■ 
charges  described  in  §  1026.37(c)(4)(ii) 
that  are  known  to  the  creditor  in  the 
absence  of  an  escrow  account  during  the 
first  year  after  consummation  pursuant 
to  §  1026.38(l)(7)(i)(B)(l)  is  the  amount 
of  estimated  taxes,  insurance,  and 
assessments  disclosed  pursuant  to 
§  1026.38(c)(1)  as  the  estimated  total 
cunount  scheduled  to  be  paid  during  the 
first  year  after  consummation.  The 
creditor  discloses  this  amount  only  if  no 
escrow  account  will  be  established  for 
the  payment  of  amounts  described  in 
§  1026.37(c)(4)(ii). 

38(m)  Adjustable  payment  table. 

1.  Guidance.  See  the  commentary  to 
§  1026. 37(i)  for  guidance  regarding  the 
disclosure  required  by  §  1026.38(m). 

2.  Master  heading.  The  disclosure 
required  by  §  1026. 38(m)  is  required  to 
be  provided  under  a  different  master 
heading  than  the  disclosure  required  by 
§  1026. 37(i),  but  all  other  requirements 
applicable  to  the  disclosure  required  by 
§  1026.37(i)  apply  to  the  disclosure 
required  by  §  1026.38(m). 


3.  When  table  is  not  permitted  to  be 
disclosed.  Like  the  disclosure  required 
by  §  1026. 37(i),  the  disclosure  required 
by  §  1026. 38(m)  is  required  only  if  the  ' 
periodic  principal  and  interest  payment 
may  change  after  consummation  based 
on  a  loan  term  other  than  on  an 
adjustment  to  the  interest  rate  or  if  the 
transaction  is  a  seasonal  payment 
product  as  described  under 

§  1026.37(a)(10)(ii)(E).  If  the  transaction 
does  not  contain  these  terms,  this  table 
is  not  permitted  on  the  Closing 
Disclosure.  See  comments  37-1  and 
37(i)-l. 

4.  Final  loan  terms.  The  disclosures 
required  by  §  1026. 38(m)  must  include 
the  information  required  by  §  1026. 37(i), 
as  applicable,  but  the  creditor  must 
make  the  disclosure  using  the 
information  that  is  required  by 

§  1026.19(f).  See  comments  19(f)(l)(i)-l 
and  -2. 

38(n)  Adjustable  interest  rate  table. 

1.  Guidance.  See  the  commentary  to 
§  1026.37(1)  for  guidance  regarding  the 
disclosures  required  by  §  1026. 38(n). 

2.  Master  heading.  The  disclosure 
required  by  §  1026. 38(n)  is  required  to 
be  provided  under  a  different  master 
heading  than  the  disclosure  required  by 
§  1026.37(1),  but  all  other  requirements 
applicable  to  the  disclosure  required  by 
§  1026. 37(j)  apply  to  the  disclosure 
required  by  §  1026. 38(n). 

3.  When  table  is  not  permitted  to  be 
disclosed.  Like  the  disclosure  required 
by  §  1026.37(j),  the  disclosure  required 
by  §  1026. 38(n)  is  required  only  if  the 
interest  rate  may  change  after 
consummation  based  on  the  terms  of  the 
legal  obligation.  If  the  interest  rate  will 
not  change  after  consummation,  this 
table  is  not  permitted  on  the  Closing 
Disclosure.  See  comments  37-1  and 
37(j)-l. 

4.  Final  loan  terms.  The  disclosures 
required  by  §  1026. 38(n)  must  include 
the  information  required  by  §  1026.37(j), 
as  applicable,  but  the  creditor  must 
make  the  disclosure  using  the 
information  that  is  known  at  the,  time 
the  disclosure  is  required  to  be  provided 
by  §  1026.19(f). 

38(o)Loan  calculations. 

38(o)(l)  Total  of  payments. 

1.  Calculation  of  total  of  payments. 
The  total  of  payments  is  calculated  in 
the  same  manner  as  the  “In  5  Years’’ 
disclosure  pursuant  to  §  1026.37(l)(l)(i), 
except  that  the  disclosed  amount 
reflects  the  total  payments  through  the 
end  of  the  loan  term.  For  guidance  on 
the  amounts  included  in  the  total  of 
payments  calculation,  see  comment 
37(l)(l)(i)-l. 

38(o)(2)  Finance  charge. 

1.  Calculation  of  finance  charge.  The 
finance  charge  is  calculated  in 
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accordance  with  the  requirements  of 
§  1026.4  and  its  commentary  and  is 
expressed  as  a  dollar  amount. 

2.  Disclosure.  The  finance  charge  is 
disclosed  as  a  total  amount;  the 
components  of  the  finance  charge  are 
not  itemized. 

38(o)(3)  Amount  financed. 

1.  Calculation  of  amount  financed. 

The  amount  financed  is  calculated  in 
accordance  with  the  requirements  of 
§  1026.18(b)  and  its  commentary. 

38(o)(5)  Total  interest  percentage. 

■  1. /n  genera/.  For  guidance  on 
calculation  and  disclosure  of  the  total 
interest  percentage,  see  §  1026.37(1)(3) 
and  its  commentary- 

38(p)  Other  disclosures. 

38(p)(  1 )  Appraisal. 

1.  Applicability.  The  disclosure 
required  by  §  1026.38(p)(l)  is  only 
applicable  to  closed-end  transactions 
subject  to  §  1026.19(f)  that  are  also 
subject  either  to  15  U.S.C.  1639h  or 
1691(e),  as  implemented  by  this  part  or 
Regulation  B,  12  CFR  part  1002, 
respectively.  Accordingly,  if  a 
transaction  is  not  subject  to  either  of 
those  provisions,  the  disclosure 
required  by  §  1026.38(p)(l)  may  be  left 
blank  on  form  H-25  of  appendix  H  to 
this  part. 

38(p)(3)  Liability  after  foreclosure. 

1.  State  law  requirements.  If  the 
creditor  forecloses  on  the  property  and 
the  proceeds  of  the  foreclosure  sale  are 
less  than  the  unpaid  balance  on  the 
loan,  whether  the  consumer  has 
continued  or  additional  responsibility 
for  the  loan  balance  after  foreclosure, 
and  the  conditions  under  which  liability 
occurs,  will  vary  by  State.  If  the 
applicable  State  law  affords  any  type  of 
protection,  other  than  a  statute  of 
limitations  that  only  limits  the 
timeframe  in  which  a  creditor  may  seek 
redress,  §  1026.38(p)(3)  requires  a 
statement  that  State  law  may  protect  the 
consumer  from  liability  for  the  unpaid 
balance. 

38(q)  Questions  notice. 

Paragraph  38(q)(3). 

1.  Prominent  question  mark.  The 
notice  required  under  §  1026.38(q) 
includes  a  prominent  question  mark. 
This  prominent  question  mark  is  an 
aspect  of  form  H-25  of  appendix  H  to 
this  part,  the  standard  form  or  model 
form,  as  applicable,  pursuant  to 
§  1026.38(t).  If  the  creditor  deviates  firom 
the  depiction  of  the  question  mark  as  . 
shown  on  form  H-25,  the  creditor 
complies  with  §  1026.38(q)  if  (1)  the  size 
and  location  of  the  question  mark  on  the 
Closing  Disclosure  are  substantially 
similar  in  size  and  location  to  the 
question  mark  shown  on  form  H-25, 
and  (2)  the  creditor  otherwise  complies 
with  §  1026.38(t)(5)  regarding 


permissible  changes  to  the  form  of  the 
Closing  Disclosure. 

38(r)  Contact  information. 

1.  Each  person  to  be  identified.  Form 
H-25  of  appendix  H  to  this  part 
includes  the  contact  information 
required  to  be  disclosed  under 
§  1026.38(r)  generally  in  a  five-column 
tabular  format  [i.e.,  there  are  columns 
from  left  to  right  that  disclose  the 
contact  information  for  the  creditor, 
mortgage  broker,  consumer’s  real  estate 
broker,  seller’s  real  estate  broker,  and 
settlement  agent).  Columns  are  left 
blank  where  no  such  person  is 
participating  in  the  transaction.  For 
example,  if  there  is  no  mortgage  broker 
involved  in  the  transaction,  the  column 
for  the  mortgage  broker  is  left  blank. 
Conversely,  in  the  event  the  transaction 
involves  more  than  one  of  each  such 
person  [e.g.,  two  sellers’  real  estate 
brokers  splitting  a  commission),  the 
space  in  the  contact  information  table 
provided  on  form  H-25  of  appendix  H 
to  this  part  may  be  altered  to 
accommodate  the  information  for  such 
persons,  provided  that  the  information 
required  by  §  1026.38(o),(p),(q),(r)  and 
(s)  is  disclosed  on  the  same  page  as 
illustrated  by  form  H-25.  If  the  space 
provided  on  form  H-25  does  not 
accommodate  the  addition  of  such 
information,  an  additional  table  to 
accommodate  the  information  may  be 
provided  on  a  separate  page,  with  an 
appropriate  reference  to  the  additional 
table.  A  creditor  or  settlement  agent  may 
also  omit  a  column  on  the  table  that  is 
inapplicable  or,  if  necessary,  replace  an 
inapplicable  column,  with  the  contact 
information  for  the  additional  person. 

2.  Name  of  person.  Where 
§  1026.38(r)(l)  calls  for  disclosure  of  the 
name  of  the  person  participating  in  the 
transaction,  the  person’s  legal  name 
(e.g.,  the  name  used  for  registration, 
incorporation,  or  chartering  purposes), 
the  person’s  trade  name,  if  any,  or  an 
abbreviation  of  the  person’s  legal  name 
or  the  trade  name  is  disclosed,  so  long 
as  the  disclosure  is  clear  and 
conspicuous  as  required  by 
§  1026.38(t)(l)(i).  For  example,  if  the 
creditor’s  legal  name  is  “Alpha  Beta  Chi 
Bank  and  Trust  Company,  N.A.”  and  its 
trade  name  is  “ABC  Bank,”  then  under 
§  1026.38(r)(l)  the  full  legal  name,  the 
trade  name,  or  an  abbreviation  such  as 
“ABC  Bank  &  Trust  Co.”  may  be 
disclosed.  However,  the  abbreviation 
“Bank  &  Trust  Co.”  is  not  sufficiently 
distinct  to  enable  a  consumer  to  identify 
the  person,  and  therefore  would  not  be 
clear  and  conspicuous.  If  the  creditor, 
mortgage  broker,  seller’s  real  estate 
broker,  consumer’s  real  estate  broker,  or 
settlement  agent  participating  in  the 
transaction  is  a  natural  person,  the 


natural  person’s  name  is  listed  in  the 
§  1026.38(r)(l)  and  (r)(4)  disclosures 
(assuming  that  such  jiatural  person  is 
the  primary  contact  for  the  consumer  or 
seller,  as  applicable). 

3.  Address.  The  address  disclosed 
under  §  1026.38(r)(2)  is  the  identified 
person’s  place  of  business  whgre  the 
primary  contact  for  the  transaction  is 
located  (usually  the  local  office),  rather 
than  a  general  corporate  headquarters 
address.  If  a  natural  person’s  name  is  to 
be  disclosed  under  §  1026.38(r)(l),  see 
comment  38(r)-2,  the  business  address 
of  such  natural  person  is  listed 
(assuming  that  such  natural  person  is 
the  primary  contact  for  the  consumer  or 
seller,  as  applicable). 

4.  NMLSR  ID.  Section  1026.38(r)(3) 
and  (5)  requires  the  disclosure  of  an 
NMLSR  identification  (ID)  number  for 
each  person  identified  in  the  table.  The 
NMLSR  ID  is  a  unique  number  or  other 
identifier  that  is  generally  assigned  by 
the  Nationwide  Mortgage  Licensing 
System  &  Registry  (NMLSR)  to 
individuals  registered  or  licensed 
through  NMLSR  to  provide  loan 
originating  services  (for  more 
information,  see  the  Secure  and  Fair 
Enforcement  for  Mortgage  Licensing  Act 
of  2008  (SAFE  Act)  sections  1503(3)  and 
(12)  and  1504,  12  U.S.C.  5102(3)  and 
(12)  and  5103,  and  its  implementing 
regulations  (i.e.,  12  CFR  1007.103(ayand 
1008.103(a)(2)).  An  entity  may  also  have 
an  NMLSR  ID.  Thus,  any  NMLSR  ID 
that  is  obtained  by  a  creditor  or 
mortgage  broker  entity  disclosed  under 
§  1026.38(r)(l),  as  applicable,  or  a 
natural  person  disclosed  under 

§  1026.38(r)(4),  either  as  required  under 
the  SAFE  Act  or  otherwise,  is  disclosed. 
If  the  creditor,  mortgage  broker,  or 
natural  person  has  an  NMLSR  ID  and  a 
separate  license  number  or  unique 
identifier  issued  by  the  applicable  State, 
locality,  or  other  regulatory  body  with 
responsibility  for  licensing  and/or 
registering  such  entity  or  person’s 
business  activities,  both  the  NMLSR  ID 
and  the  separate  license  number  or 
unique  identifier  may  be  disclosed.  The 
space  in  the  table  is  left  blank  for  the 
disclosures  in  the  columns 
corresponding  to  persons  that  have  no 
NMLSR  ID  to  be  disclosed  under 
§  1026.38(r)(3)  and  (5);  provided  that, 
the  creditor  may  omit  the  column  from 
the  table  or,  if  necessary,  replace  the 
column  with  the  contact  information  for 
an  additional  person.  See  comment 
38(r)-l. 

5.  License  number  or  unique 
identifier.  Section  1026.38(r)(3)  and  (5) 
requires  the  disclosure  of  a  license 
number  or  unique  identifier  for  each 
person  (including  natural  persons) 
identified  in  the  table  who  does  not 
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have  a  NMLSR  ID  if  the  applicable 
State,  locality,  or  other  regulatory  body 
with  responsibility  for  licensing  and/or 
registering  such  person’s  business 
activities  has  issued  a  license  number  or 
other  unique  identifier  to  such  person 
under  §  1026.38(rK3)  and  (5).  The  space 
in  the  table  is  left  blank  for  the 
disclosures  in  the  columns 
corresponding  to  persons  who  are  not 
subject  to  the  issuance  of  such  a  license 
number  or  unique  identifier  to  be 
disclosed  under  §  1026.38(r)(3)  and  (5); 
provided  that,  the  creditor  or  settlement 
agent  may  omit  the  column  from  the 
table  or,  if  necessary,  replace  the 
column  with  the  contact  information  for 
an  additional  person.  See  comment 
38(r)-l.  In  addition,  under 
§  1026.38(r)(3)  and  (5),  the  abbreviation 
of  the  State  or  the  jurisdiction  or 
regulatory  body  that  issued  such  license 
or  registration  is  required  to  be  included 
before  the  word  “License”  in  the  label 
required  by  §  1026.37(r)(3)  and  (5).  If  no 
such  license  or  registration  is  required 
to  be  disclosed,  such  as  if  an  NMLSR 
number  is  disclosed,  the  space  provided 
for  such  an  abbreviation  in  form  H-25 
of  appendix  H  to  this  part  may  be  left 
blank.  A  creditor  complies  with  the 
requirements  of  §  1026.38(r)(3)  emd  (5) 
to  disclose  the  abbreviation  of  the  State 
by  disclosing  a  U.S.  Postal  Service  State 
abbreviation,  if  applicable. 

6.  Contact.  Section  1026.38(r)(4) 
requires  the  disclosure  of  the  primary 
contact  for  the  consumer.  The  primary 
contact  is  the  natural  person  employed 
by  the  person  disclosed  under 
§  1026.38(r)(l)  who  interacts  most 
frequently  with  the  consumer  and  who 
has  an  NMLSR  ID  or,  if  none,  a  license 
number  or  other  unique  identifier  to  be 
disclosed  under  §  1026.38{r)(5),  as 
applicable.  For  example,  if  the  senior 
loan  officer  employed  by  the  creditor  or 
mortgage  broker  disclosed  under 
§  1026.38(r)(l)  has  an  NMLSR  ID,  but 
the  consumer  meets  with  a  different 
loan  officer  to  complete  the  application 
and  answer  questions,  the  senior  loan 
officer’s  name  is  disclosed  under 
§  1026.38(r)(4)  unless  the  other  loan 
officer  also  has  an  NMLSR  ID,  in  which 
case  the  other  loan  officer’s  name  is 
disclosed.  Further,  if  the  sales  agent 
employed  by  the  consumer’s  real  estate 
broker  disclosed  under  §  1026.38(r)(l) 
has  a  State-issued  brokers’  license 
number,  but  the  consumer  meets  with 
an  associate  sales  agent  to  tour  the 
property  being  purchased  and  complete 
the  sales  contract,  the  sales  agent’s  name 
is  disclosed  under  §  1026.38(r)(4)‘ unless 
the  associate  sales  agent  also  has  a  State- 
issued  license  number,  in  which  case 
the  associate  sales  agent’s  name  is 


disclosed.  Moreover,  if  the  closing 
attorney  employed  by  the  settlement 
agent  disclosed  under  §  1026.38(r){l) 
has  a  State-issued  settlement  agent 
license  number,  but  the  consumer  meets 
with  the  attorney’s  assistant  to  fill  out 
any  necessary  documentation  prior  to 
the  closing  and  to  answer  questions,  the 
closing  attorney’s  name  is  disclosed 
under  §  1026.38(r)(4)  because  the 
assistant  is  only  performing  clerical 
functions. 

7.  Email  address  and  phone  number. 
Section  1026.38(r)(6)  and  (7)  requires 
disclosure  of  the  email  address  and 
phone  number,  respectively,  for  the 
persons  listed  in  §  1026.37(r)(4). 
Disclosure  of  a  general  number  or  email 
address  for  the  lender,  mortgage  broker, 
real  estate  broker,  or  settlement  agent,  as 
applicable,  satisfies  this  requirement  if 
no  such  information  is  generally 
available  for  such  person. 

38(s)  Signature  statement. 

1.  General  requirements.  See  the 
commentary  to  §  1026. 37(n)  for 
guidance  regarding  the  optional 
signature  requirements  and  signature 
lines  for  multiple  consumers. 

38(t)  Form  or  disclosures. 

38(t)(l)  General  requirements. 

1.  Clear  and  conspicuous;  segregation. 
The  clear  and  conspicuous  standard 
requires  that  the  disclosures  required  by 
§  1026.38  be  legible  and  in  a  readily 
understandable  form.  The  disclosures 
also  must  be  grouped  together  and 
segregated  from  eyerything  else.  As 
required  by  §  1026.38(t)(3),  the 
disclosures  for  any  transaction  that  is  a 
federally  related  mortgage  loan  under 
Regulation  X,  12  CFR  1024.2,  must  be 
made  using  the  standard  form  H-25  of 
appendix  H  to  this  part.  Accordingly, 
use  of  that  form  constitutes  compliance 
with  the  clear  and  conspicuous  and 
segregation  requirements  of 
§1026.38(t)(l). 

2.  Balloon  payment  financing  with 
leasing  characteristics.  In  certain  credit 
sale  or  loan  transactions,  a  consumer 
may  reduce  the  dollar  amount  of  the 
payments  to  be  made  during  the  course 
of  the  transaction  by  agreeing  to  make, 
at  the  end  of  the  loan  term,  a  large  final 
payment  based  on  the  expected  residual 
value  of  the  property.  The  consumer 
may  have  a  number  of  options  with 
respect  to  the  final  payment,  including, 
among  other  things,  retaining  the 
property  and  making  the  final  payment, 
refinancing  the  final  payment,  or 
transferring  the  property  to  the  creditor 
in  lieu  of  the  final  payment.  Such 
transactions  may  have  some  of  the 
characteristics  of  lease  transactions 
subject  to  Regulation  M  (12  CFR  part 
1013),  but  are  considered  credit 
transactions  where  the  consumer 


assumes  the  indicia  of  ownership, 
including  the  risks,  burdens  and 
benefits  of  ownership,  upon 
consummation.  These  transactions  are 
governed  by  the  disclosure  requirements 
of  tills  part  instead  of  Regulation  M. 
Under  §  1026.38(t)(lKii),  creditors  may 
not  include  any  additional  information 
in  the  disclosures  required  by  §  1026.38. 
Thus,  the  disclosures  must  show  the 
large  final  payment  as  a  balloon 
payment  in  the  projected  payments 
table  required  by  §  1026.38(c)  and 
should  not,  for  example,  reflect  the 
other  options  available  to  the  consumer 
at  maturity. 

38(t)( 2)  Headings  and  labels. 

T.  Estimated  amounts.  Certain 
amounts  are  estimated  when  provided 
on  the  disclosure  required  by  §  1026.37. 
^When  disclosed  as  required  by 
§  1026.38,  hov>{ever,  many  of  the 
corresponding  disclosures  must  be 
actual  amounts  rather  than  estimates  in 
accordance  with  the  requirements  of 
§  1026.19(f),  even  thou^  the  provision 
of  §  1026.38  cross-references  a 
counterpart  in  §  1026.37.)Section 
1026.38(t)(2)  provides  that,  if  a  master 
heading,  heading,  subheading,  label,  or 
similar  designation  contains  the  word 
“estimated”  in  form*  H-25  of  appendix 
H  to  this  part,  that  heading,  label,  or 
similar  designation  shall  contain  the 
word  “estimated.”  Thus,  §  1026.38(t)(2) 
incorporates  the  “estimated” 
designations  reflected  on  form  H-25 
into  the  requirements  of  §  1026.38.  See 
comment  37(o)(2)-l. 

38(t)(3)  Form. 

1.  Non-federally  related  mortgage 
loans.  For  a  transaction  that  a  non- 
federally  related  mortgage  loan,  the 
creditor  is  not  required  to  use  form  H- 
25  of  appendix  H  to  this  part,  although 
its  use  as  a  model  form  for  such 
transactipns,  if  properly  completed  with 
accurate  content,  constitutes 
compliance  with  the  clear  and 
conspicuous  and  segregation 
requirements  of  §  1026.38(t)(l)(i).  Even 
when  the  creditor  elects  not  to  use  the 
model  form,  §  1026.38(t)(l)(ii)  requires 
that  the  disclosures  contain  only  the 
information  required  by  §  1026.38(a) 
through  (s),  and  that  the  creditor  make 
the  disclosures  in  the  same  order  as  they 
occur  in  form  H-25,  use  the  same 
headings,  labels,  and  similar 
designations  as  used  in  the  form  (many 
of  which  also  are  expressly  required  by 
§  1026.38(a)  through  (s)),  and  position 
the  disclosures  relative  to  those 
designations  in  the  same  marmer  as 
shown  in  the  form.  In  order  to  be  in  a 
format  substantially  similar  to  form  H- 
25,  the  disclosures  required  by 
§  1026.38  must  be  provided  on  letter 
size  (8.5"  X  11")  paper. 
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38(t)(4)  Rounding. 

1.  Generally.  Consistent  with 
§  1026.2(b)(4),  any  amount  required  to 
be  disclosed  by  §  1026.38  and  not 
required  to  be  rounded  by 
§  1026.38(t)(4)  must  be  disclosed  as‘an 
exact  numerical  amount  using  decimal 
places  where  applicable,  unless 
otherwise  provided.  For  example,  under 
§  1026.38(t)(4),  the  principal  and 
interest  payment  disclosed  under 
§  1026.37(b)(3)  and  §  1026.38(b)  must  be 
disclosed  using  decimal  places  even  if 
the  amount  of  cents  is  zero,  in  contrast 
to  the  loan  amount  disclosed  under 
§  1026.37(b)(1)  and  §  1026.38(b). 

■’  2.  Guidance.  For  guidance  regarding 
the  requirements  of  §  1026.38(t)(4),  see 
the  commentary  to  §  1026.37(o)(4). 
38(t)(5)  Exceptions. 

1.  Permissible  changes.  The  changes 
required  and  permitted  by 

§  1026.38(t)(5)  are  permitted  for 
federally  related  mortgage  loans  for 
which  the  use  of  form  H-25  is  required 
under  §  1026.38(t)(3),  For  non-federally 
related  mortgage  loans,  the  changes 
required  or  permitted  by  §  1026.38(t)(5), 
do  not  affect  the  substance,  clarity,  or 
meaningful  sequence  of  the  disclosure 
and  therefore,  are  permissible.  Any 
changes  to  the  disclosure  not  specified 
in  §  1026.38(t)(5)  or  not  permitted  by 
other  provisions  of  §  1026.38  are  not 
permissible  for  federally  related 
mortgage  loans.  Creditors  in  non- 
federally  related  mortgage  loans  making 
any  changes  that  affect  the  substance, 
clarity,  or  meaningful  sequence  of  the 
disclosure  will  lose  their  protection 
from  civil  liability  under  TILA  section 
130. 

2.  Manual  completion.  The  creditor, 
or  settlement  agent  preparing  the  form, 
under  §  l626.19(f)(l)(v)  is  not  required 
to  use  a  computer,  typewriter,  or  other 
word  processor  to  complete  the 
disclosure  required  by  §  1026.38.  The 
creditor  or  settlement  agent  may  fill  in 
information  and  amounts  required  to  be 
disclosed  by  §  1026.38  on  form  H-25  of 
appendix  H  to  this  part  by  hand  printing 
or  using  any  other  method,  provided  the 
person  produces  clear  and  legible  text 
and  uses  the  formatting  required  by 

§  1026.38,  including  replicating  bold 
font  where  required. 

3.  Unit-period.  Section  1026.38(t)(5)(i) 
provides  that  wherever  fomnt  H-25  or 

§  1026.38  uses  “monthly’'  to  describe 
the  frequency  of  any  payments  or  uses 
“month”  to  describe  the  applicable  unit- 
period,  the  creditor  is  required  to 
substitute  the  appropriate  term  to  reflect 
the  fact  that  the  transaction’s  terms 
provide  for  other  than  monthly  periodic 
payments,  such  as  bi-weekly  or 
quarterly  payments.  For  purposes  of 
§  1026.38,  the  term  “unit-period’’  has 


the  same  meaning  as  in  appendix  )  to 
Regulation  Z. 

4.  Signature  lines.  Section  1026. 38(t) 
does  not  restrict  the  addition  of 
signature  lines  to  the  disclosure 
required  by  §  1026.38,  provided  any 
signature  lines  for  confirmations  of 
receipt  of  the  disclosure  appear  only 
under  the  “Confirm  Receipt”  heading 
required  by  §  1026.38(s)  as  illustrated  by 
form  H-25  of  appendix  H  to  this  part. 

If  the  number  of  signatures  requested  by 
the  creditor  for  confirming  receipt  of  the 
disclosure  requires  space  for  signature 
lines  in  excess  of  that  provided  on  form 
H-25,  an  additional  page  may  be  added 
to  accommodate  the  additional 
signature  lines  with  an  appropriate 
reference  to  the  additional  page.  Such 
additional  page  should  also  contain  the 
heading  and  statement  required  by 
§  1026.38(s)  in  the  format  provided  on 
form  H-25.  Signatures  for  a  purpose 
other  than  confirming  receipt  of  the 
form  may  be  obtained  on  a  separate 
page,  and  consistent  with 
§  1026.38(t)(l)(i),  not  on  the  same  page 
as  the  information  required  by 
§1026.38. 

5.  Additional  page.  Information 
required  or  permitted  to  be  disclosed  by 
§  1026.38  on  a  separate  page  should  be 
formatted  similarly  to  form  H— 25  of 
appendix  H  to  this  part,  so  as  not  to 
affect  the  substance,  clarity,  or 
meaningful  sequence  of  the  disclosure. 

In  addition,  information  provided  on 
additional  pages  should  be  consolidated 
on  as  few  pages  as  necessary  so  as  not 

.  to  affect  the  substance,  clarity,  or 
meaningful  sequence  of  the  disclosure. 

6.  Page  numbers.  References  required 
by  provisions  of  §  1026.38  to 
information  disclosed  pursuant  to  other 
provisions  of  the  section,  as  illustrated 
on  form  H-25  of  appendix  H,  may  be 
altered  to  refer  to  the  appropriate  page 
number  of  the  form  containing  such 
information. 

7.  Translation.  Section 
1026.38(t)(5)(viii)  permits  the 
translation  of  form  H-25  into  languages 
other  than  English,  similar  to 

§  1026.37(o)(5)(ii).  Pursuant 
§  1026.38(t)(5)(viii)  creditors  may 
modify  form  H-25  to  the  extent  that 
translation  prevents  the  headings, 
labels,  designations,  and  required 
disclosure  items  under  §  1026.38  from 
fitting  in  the  space  provided  on  form  H- 
25.  For  example,  if  the  translation  of  a 
required  label  does  not  fit  within  the 
line  provided  for  such  label  in  form  H- 
25,  the  label  may  be  disclosed  over  two 
lines.  See  form  H-28  of  appendix  H  to 
this  part  for  Spanish  translations  of  form 
H-25. 

38(t)(5)(iv)  Closing  Cost  Details. 


1.  Line  numbers;  closing  cost  details. 
Section  1026.38(t)(5)(iv)(A)  permits  the 
deletion  of  unused  lines  from  the 
disclosures  required  by  §  1026.38(f)(1) 
through  (3)  and  (g)(1)  through  (4),  if 
necessary  to  allow  the  addition  of  lines 
to  other  sections  that  require  them  for 
the  required  disclosures.  This  provision 
permits  creditors  and  settlement  agents 
to  use  the  space  .gained  from  deleting 
unused  lines  for  additional  lines  to 
accommodate  all  of  the  costs  that  are 
required  to  be  itemized.  For  example,  if 
the  only  origination  charge  required  by 
§  1026. 38(f)(1)  is  points,  the  remaining 
seven  lines  illustrated  on  form  H-25  of 
appendix  H  to  this  part  may  be  deleted 
and  added  to  the  disclosure  required  by 
§  1026.38(g)(4),  if  seven  lines  in 
addition  to  those  provided  on  form  H- 
25  are  necessary  to  accommodate  such 
disclosure. 

2.  Two  pages;  closing  cost  details. 
Section  1026.38(t)(5)(iv)(B)  permits  the 
disclosure  of  the  information  required 
by  §  1026.38(f)  through  (h)  over  two 
pages,  but  only  if  form  H-25  of 
appendix  H  to  this  part,  as  modified 
pursuant  to  §  1026.38(t)(5)(iv)(A),  does 
not  accommodate  all  of  the  costs 
required  to  be  disclosed  on  one  page.  If 
the  deletion  of  unused  lines  and  the 
addition  of  such  lines  to  other  sections 
permits  the  disclosures  required  by 

§  1026.38(f)  through  (h)  to  fit  on  one 
page,  modification  pursuant  to 
§  1026.38(t)(5)(iv)(B)  is  not  permissible. 

3.  Separate  pages  for  Loan  Costs  and 
Other  Costs.  The  modification  permitted 
by  §  1026.38(t)(5)(iv)(B)  allows  the 
information  required  by  §  1026.38(f) 
through  (h)  to  be  disclosed  over  two 
pages,  numbered  as  “2a”  and  “2b.”  For 
an  example  of  such  a  modification,  see 
form  H-25(H)  of  appendix  H  to  this 
part.  Under  this  modification,  the 
information  required  by  §  1026.38(h) 
must  remain  on  the  same  page  as  the 
information  required  by  §  1026.38(g). 
Accordingly,  the  Loan  Costs  section  of 
form  H-25  may  appear  on  its  own  page 
“2a,”  but  the  Other  Costs  section  must 
appear  on  the  same  page  as  the  Total 
Closing  Costs  section  on  page  “2b.”  The 
modifications  permitted  by 

§  1026.38(t)(5)(iv)(A)  and  (B)  may  be 
used  in  conjunction  to  ensure  disclosure 
of  §  1026.38(f)  on  one  page  and 
^§  1026.38(g)  and  (h)  on  a  separate  page. 

38(t)(5)(vii)  Transaction  without  a 
seller. 

1.  Alternative  tables.  The  alternative 
tables  pursuant  to  §  1026.38(d)(2)  and 
(e)  are  required  to  be  disclosed  to  use 
the  modification  permitted  under 

§  1026.38(t)(5)(vii). 

2.  Appraised  property  value.  The 
modifications  permitted  by 

§  1026.38(t)(5)(vii)  do  not  specifically 
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refer  to  the  label  required  by 
§  1026.38(a)(3)(vii)(B)  for  transactions 
that  do  not  involve  a  seller,  because  the 
label  is  required  by  that  section  and  is 
a  requirement  and  not  considered  a 
modification.  As  required  by 
§  1026.38(a)(3)(vii)(B),  a  form  used  for  a 
transaction  that  does  not  involve  a  seller 
and  is  modified  pursuant  to 
§  1026.38(t)(5)(viii)  must  contain  the 
label  “Appraised  Prop.  Value”  or 
“Estimated  Prop.  Value”  where  there  is 
no  appraisal,  and  the  information  is 
required  by  §  1026.38(a)(3)(vii){B). 

38(t)(5)(ix)  Customary  recitals  and 
information. 

1.  Customary  recitals  and 
information.  Section  1026.38(t)(5)(ix) 
permits  an  additional  page’  to  be  added 
to  the  disclosure  for  customary  recitals 
and  information  used  locally  in  real 
estate  settlements.  Examples  of  such 
information  include  a  breakdown  of 
payoff  figures,  a  breakdown  of  the 
consumer’s  total  monthly  mortgage 
payments,  check  disbursements,  a 
statement  indicating  receipt  of  funds, 
applicable  special  stipulations  between 
buyer  and  seller,  and  the  date  funds  are 
transferred. 

Section  1026.39 — Mortgage  Transfer 
Disclosures 

■k  -k  ic  -k  it 

39(d)  Content  of  required  disclosures. 

k  *  .  *  *  * 

2.  Partial  payment  policy.  The 
disclosures  required  by  §  1026.39(dK5) 
must  identify  whether  the  covered 
person  accepts  periodic  payments  from 
the  consumer  that  are  less  than  the  full 
amount  due  and  whether  the  covered 
person  applies  the  payments  to  a 
consumer’s  loan  or  holds  the  payments 
in  a  separate  account  until  the  consumer 
pays  the  remainder  of  the  full  amount 
due.  The  disclosures  required  by 

§  1026.39(d)(5)  apply  only  to  a  mortgage 
loan  that  is  a  closed-end  consumer 
credit  transaction  secured  by  a  dwelling 
or  real  property  and  that  is  not  a  reverse 
mortgage  transaction  subject  to 
§  1026.33.  In  an  open-end  consumer 
credit  transaction  secured  by  the 
•  consumer’s  principal  dwelling, 

§  1026.39(d)  requires  a  covered  person 
to  provide  the  disclosures  required  by 
§  1026.39(d)(1)  through  (4),  but  not  the 
partial  payment  policy  disclosure 
required  by  §  1026.39(d)(5).  If,  however, 
the  dwelling  in  the  open-end  consumer 
credit  transaction  is  not  the  consumer’s 
principal  dwelling  [e.g.,  it  is  used  solely 
for  vacation  purposes),  none  of  the 
disclosures  required  by  §  1026.39(d)  is 
required  because  the  transaction  is  not 
a  mortgage  loan  for  purposes  of 
§  1026.39.  See  §  1026.39(a)(2).  In 
contrast,  a  closed-end  consumer  credit 


transaction  secured  by  the  consumer’s 
dwelling  that  is  not  the  consumer’s 
principal  dwelling  is  considered  a 
mortgage  loan  for  purposes  of  §  1026-.39. 
Assuming  that  the  transaction  is  not  a 
reverse  mortgage  transaction  subject  to 
§  1026.33,  §  1026.39(d)  requires  a 
covered  person  to  provide  the 
disclosures  under  §  1026.39(d)(1) 
through  (5).  But  if  the  transaction  is  a 
reverse  mortgage  transaction  subject  to 
§  1026.33,  §  1026.39(d)  requires  a 
covered  person  to  provide  only  the 
disclosures  under  §  1026.39(d)(1) 
through  (4). 

*  k  k  k  k 

39(d)(5)  Partial  payment  policy. 

1.  Format  of  disclosure.  Section 
1026.39(d)(5)  requires  disclosure  of  the 
partial  payment  policy  of  covered 
persons  for  closed-end  consumer  credit 
transactions  secured  by  a  dwelling  or 
real  property,  other  than  a  reverse 
mortgage  transaction  subject  to 
§  1026.33.  A  covered  person  may  utilize 
the  format  of  the  disclosure  illustrated 
by  form  H-25  of  appendix  H  to  this  part 
for  the  information  required  to  be 
disclosed  by  §  1026.38(1.)(5).  For 
example,  the  statement  required  * 

§  1026.39(d)(5)(iii)  that  a  new  covered 
person  may  have  a  different  partial 
payment  policy  may  be  disclosed  using 
the  language  illustrated  by  form  H-25, 
which  states  “If  this  loan  is  sold,  your 
new  lender  may  have  a  different 
policy.”  The  text  illustrated  by  form  H- 
25  may  be  modified  to  suit  the  format 
of  the  covered  person’s  disclosure  under 
§  1026.39.  For  example,  the  format 
illustrated  by  form  H-25  begins  with  the 
text,  “Your  lender  may”,  or  “Your  lender 
does  not,”  which  may  not  be  suitable  to 
the  format  of  the  covered  person’s  other 
disclosures  under  §  1026.39.  This  text 
may  be  modified  to  suit  the  format  of 
the  covered  person’s  integrated 
disclosure,  using  a  phrase  such  as  “We 
will”  or  “We  are  your  new  lender  and 
have  a  different  Partial  Payment  Policy  • 
than  your  previous  lender.  Under  our 
policy  we  will.”  Any  modifications 
must  be  appropriate  and  not  affect  the 
substance,  clarity,  or  meaningful 
sequence  of  the  disclosure. 
***** 

Appendix  D— Multiple- Advance 
Construction  Loans 
***** 

6.  Relation  to  §  1026. 18(s).  A  creditor 
must  disclose  an  interest  rate  and 
payment  summary  table  for  certain 
transactions  secured  by  a  dwelling, 
pursuant  to  §  1026. 18(s),  instead  of  the 
general  payment  schedule  required  by 
§  1026.18(g)  or  the  projected  payments 
table  required  by  §§  1026.37(c)  and 


1026.38(c).  Accordingly,  some  home 
construction  loans  that  are  secured  by  a 
dwelling  are  subject  to  §  1026. 18(s)  and 
not  §T026.18(g).  See  comment  app.  D- 
7  for  a  discussion  of  transactions  that 
are  subject  to  §§  1026.37  and  1026.38. 
Under  §  1026.17(c)(6)(ii),  when  a 
multiple-advance  construction  loan  may 
be  permanently  financed  by  the  same 
creditor,  the  construction  phase  and  the 
permanent  phase  may  be  treated  as 
either  one  transaction  or  more  than  one 
transaction.  Following  are  illustrations 
of  the  application  of  appendix  D  to 
transactions  subject  to  §  1026. 18(s), 
under  each  of  these  two  alternatives: 

i.  If  a  creditor  uses  appendix  D  and 
elects  pursuant  to  §  1026.17(c)(6)(ii)  to 
disclose  the  construction  and 
permanent  phases  as  separate 
transactions,  the  construction  phase 
must  be  disclosed  according  to  the  rules 
in  §  1026.18(s).  Under  §  1026.18(s),  the 
creditor  must  disclose  the  applicable 
interest  rates  and  corresponding 
periodic  payments  during  the 
construction  phase  in  an  interest  rate 
and  payment  summary  table.  The 
provision  in  appendix  D,  part  I.A.3, 
which  allows  the  creditor  to  omit  the 
number  and  amounts  of  any  interest 
payments  “in  disclosing  the  payment 
schedule  under  §  1026.18(g)”  does' not 
apply  because  the  transaction  is 
governed  by  §  1026. 18(s)  rather  than 

§  1026.18(g).  Also,  because  the 
construction  phase  is  being  disclosed  as 
a  separate  transaction  and  its  terms  do 
not  repay  all  principal,  the  creditor 
must  disclose  a  balloon  payment, 
pursuant  to  §  1026.18(s)(5). 

ii.  On  the  other  hand,  if  the  creditor 
elects  to  disclose  the  construction  and 
permanent  phases  as  a  single 
transaction,  where  interest  is  payable  on 
the  amount  actually  advanced  for  the 
time  it  is  outstanding,  the  construction 
phase  must  be  disclosed  pursuant  to 
appendix  D,  part  II.C.l,  which  provides 
that  the  creditor  shall  disclose  the 
repayment  schedule  without  reflecting 
the  number  or  amounts  of  payments  of 
interest  only  that  are  made  during  the 
construction  phase.  Appendix  D  also 
provides,  however,  that  creditors  must 
disclose  (outside  of  the  table)  the  fact 
that  interest  payments  must  be  made 
and  the  timing  of  such  payments.  The 
interest  rate  and  payment  summary 
table  disclosed  under  §  1026f18(s)  in 
such  cases  must  reflect  only  the 
permanent  phase  of  the  transaction. 
Therefore,  in  determining  the  rates  and 
payments 'that  must  be  disclosed  in  the 
columns  of  the  table,  creditors  should 
apply  the  requirements  of  §  1026.18(s) 
to  the  permanent  phase  only.  For 
example,  under  §  1026.18(s)(2)(i)(A)  or 
§  1026.18(s)(2)(i)(B)(l),  as  applicable. 


80364 


Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


the  creditor  should  disclose  the  interest 
rate  corresponding  to  the  first 
installment  due  under  the  permanent 
phase  and  not  any  rate  applicable 
during  the  construction  phase. 

7.  Relation  to  §§  1026.37  and  1026.38. 
A  creditor  must  disclose  a  projected 
payments  table  for  certain  transactions 
secured  by  real  property,  pursuant  to 
§§  1026.37(c)  and  1026.38(c),  instead  of 
the  general  payment  schedule  required 
by  §  1026.18(g)  or  the  interest  rate  and 
payments  summary’  table  required  by 
§1026.18(s).  Accordingly,  some  home 
construction  loans  that  are  secured  by 
real  property  are  subject  to  §§  1026.37(c) 
and  1026.38(c)  and  not  §  1026.18(g).  See 
comment  app.  D-6  for  a  discussion  of 
transactions  that  are  subject  to 
§  1026.18(s).  Under  §  1026.1 7(c)(6)(ii), 
when  a  multiple-advance  construction 
loan  may  be  permanently  financed  by 
the  same  creditor,  the  construction 
phase  and  the  permanent  phase  may  be 
treated  as  either  one  transaction  or  more 
than  one  transaction.  Following  are 
illustrations  of  the  application  of 
appendix  D  to  transactions  subject  to 
§§  1026.37(c)  and  1026.38(c),  under 
each  of  these  two  alternatives: 

i.  If  a  creditor  uses  appendix  D  and 
elects  pursuant  to  §  1026.17(c)(6)(ii)  to 
disclose  the  construction  and 
permanent  phases  as  separate 
transactions,  the  construction  phase 
must  be  disclosed  according  to  the  rules 
in  §§  1026.37(c)  and  1026.38(c).  Under 
§§  1026.37(c)  and  1026.38(c),  the 
creditor  must  disclose  the  periodic 
payments  during  the  construction  phase 
in  a  projected  payments  table.  The 
provision  in  appendix  D,  part  I.A.3, 
which  allows  the  creditor  to  omit  the 
number  and  amounts  of  any  interest 
payments  “in  disclosing  the  payment 
schedule  under  §  1026.18(g)”  does  not 
apply  because  the  transaction  is 
governed  by  §§  1026.37(c)  and  ' 
1026.38(c)  rather  than  §  1026.18(g).  The 
creditor  determines  the  amount  of  the 
interest-only  payment  to  be  made 
during  the  construction  phase  using  the 
assumption  in  appendix  D,  part  I.A.l. 
Also,  because  the  construction  phase  is 
being  disclosed  as  a  separate  transaction 
and  its  terms  do  not  repay  all  principal, 
the  creditor  must  disclose  the 
construction  phase  transaction  as  a 
product  with  a  balloon  payment  feature, 
pursuant  to  §§  1026.37(a)(10)(ii)(D)  and 
1026.38(a)(5)(iii),  in  addition  to. 
reflecting  the  balloon  payment  in  the 
projected  payments  table. 

ii.  If  the  creditor  elects  to  disclose  the 
construction  and  permanent  phases  as  a 
single  transaction,  the  repayment 
schedule  must  be  disclosed  pursuant  to 
appendix  D,  part  II.C.2.  Under  appendix 
D,  part  II.C.2,  the  projected  payments 


table  must  reflect  the  interest-only 
payments  during  the  construction  phase 
in  a  first  column,  followed  by  the 
appropriate  column(s)  reflecting  the 
amortizing  payments  for  the  permanent 
phase.  The  creditor  determines  the 
amount  of  the  interest-only  payment  to 
be  made  during  the  construction  phase 
using  the  assumption  in  appendix  D, 
part  II. A.  1. 

***** 

Appendices  G  and  H — Open-End  and 
Closed-End  Model  Forms  and  Clauses 

1.  Permissible  changes.  Although  use 
of  the  model  forms  and  clauses  is  not 
required,  creditors  using  them  properly 
will  be  deemed  to  be  in  compliance 
with  the  regulation  with  regard  to  those 
disclosures.  Creditors  may  make  certain 
changes  in  the  format  or  content  of  the- 
forms  and  clauses  and  may  delete  any 
disclosures  that  are  inapplicable  to  a 
transaction  or  a  plan  without  losing  the 
Act’s  protection  from  liability,  except 
formatting  changes  may  not  be  made  to 
model  forms  and  samples  in  H-18,  H- 

19,  H-20,  H-21,  H-22,  H-23,  H-24,  H- 
25,  H-26,  H-27,  H-28,  G-2(A),  G-3(A), 
G-4(A),  G-10(A)-(E),  G-17(A)-(D),  G- 
18(A)  (except  as  permitted  pursuant  to 
§  1026.7(b)(2)),  G-18{B)-(C),  G-19,  G- 

20,  and  G— 21,  or  to  the  model  clauses 
in  H-4(E),  H-4(F),  H-4(G),  and  H-4(H). 
Creditors  may  modify  the  heading  of  the 
second  column  shown  in  Model  Clause 
H— 4(H)  to  read  “first  adjustment”  or 
“first  increase,”  as  applicable,  pursuant 
to  §  1026.18(s)(2)(i)(C).  The 
rearrangement  of  the  model  forms  and 
clauses  may  not  be  so  extensive  as  to 
aff^ect  the  substance,  clarity,  or 
meaningful  sequence  of  the  forms  and 
clauses.  Creditors  making  revisions  with 
that  effect  will  lose  their  protection  from 
civil  liability.  Except  as  otherwise 
specifically  required,  acceptable 
changes  include,  for  example: 

i.  Using  the  first  person,  instead  of  the 
second  person,  in  referring  to  the 
borrower. 

ii.  Using  “borrower”  and  “creditor” 
instead  of  prohouns. 

iii.  Rearranging  the  sequences  of  the 
disclosures. 

iv.  Not  using  bold  type  for  headings. 

V.  Incorporating  certain  State  “plain 

English”  requirements. 

vi.  Deleting  inapplicable  disclosures 
by  whiting  out," blocking  out,  filling  in 
“N/A”  (not  applicable)  or  “0,”  crossing 
out,  leaving  blanks,  checking  a  box  for 
applicable  items,  or  circling  applicable 
items.  (This  should  permit  use  of 
multipurpose  standard  forms.) 

vii.  Using  a  vertical,  rather  than  a 
horizontal,  format  for  the  boxes  in  the 
closed-end  disclosures. 
***** 


Appendix  H — Closed-End  Forms  and 
Clauses 

***** 

16.  Samples  H-13  through  H-15. 

These  samples  illustrate  various  closed- 
end  transactions.  Samples  H-13  and  H- 
15  are  for  transactions  subject  to 
§  1026.17(a).  Samples  H-13  and  H-15 
do  not  illustrate  the  requirements  of 
§  1026.18(c)  or  (p)  regarding  the 
itemization  of  the  amount  financed  and 
a  reference  to  contract  documents.  See 
form  H-2  for  a  model  for  these 
requirements. 

***** 

19.  Sample  H-15.  This  sample 
illustrate?  a  graduated  payment 
transaction  subject  to  §  1026.17(a)  with 
a  5-year  graduation  period  and  a  7V2 
percent  yearly  increase  in  payments. 

The  loan  amount  is  $44,900,  payable  in 
360  monthly  installments  at  a  simple 
interest  rate  of  14.75%.  Two  points 
($898),  as  well  as  an  initial  guarantee 
insurance  premium  of  $225.00,  are 
included  in  the  prepaid  finance  charge. 
The  guarantee  insurance  premiums  are 
calculated  on  the  basis  of  V4  of  1%  of 
the  outstcmding  principal  balance  under 
an  annual  reduction  plan.  The 
abbreviated  disclosure  permitted  under 
§  1026.18(g)(2)  is  used  for  the  payment 
schedule  for  years  6  through  30.  The 
prepayment  disclosure  refers  to  both 
penalties  and  rebates  because 
information  about  penalties  is  required 
for  the  simple  interest  portion  of  the 
obligation  and  information  about  rebates 
is  required  for  the  guarantee  insurance 
portion  of  the  obligation. 
***** 

29.  Model  Form  H-29.  Model  form  H- 
29  contains  the  disclosures  for  the 
cancellation  of  an  escrow  account 
established  in  connection  with  a  closed- 
end  transaction  secured  by  a  first  lien 
on  leal  property  or  a  dwelling. 

i.  This  model  form  ilhistrates  the 
disclosures  required  by  §  1026.20(e). 

ii.  A  creditor  or  servicer  satisfies 

§  1026.20(e)  if  it  provides  model  form 
H-29  or  a  substantially  similar  notice, 
which  is  properly  completed  with  the 
disclosures  required  by  §  1026.20(e). 

iii.  Although  creditors  and  servicers 
are  not  required  to  use  a  certain  paper 
size  in  disclosing  the  information  under 
§  1026.20(e),  model  form  H-29  is 
designed  to  be  printed  on  an  8V2  x  1- 
inch  sheet  of  paper.  In  addition,  the 
following  formatting  techniques  were 
used  in  presenting  the  information  in 
the  model  form  to  ensure  that  the 
information  is  readable: 

A.  A  readable  font  style  and  font  size 
(10-point  minimum  font  size); 

B.  Sufficient  spacing  between  lines  of 
the  text; 
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C.  Standard  spacing  between  words 
and  characters.  In  other  words,  the  text 
was  not  compressed  to  appear  smaller 
than  10-jpoint  type; 

D.  Sufticient  white  space  around  the 
text  of  the  information  in  each  row,  by 
providing  sufficient  margins  above, 
below  and  to  the  sides  of  the  text; 

E.  Sufficient  contrast  between  the  text 
and  the  background.  Generally,  black 
text  was  used  on  white  paper. 

iv.  While  the  regulation  does  not 
require  creditors  or  servicers  to  use  the 
above  formatting  techniques  in 
presenting  information  in  the  tabular 
format  (except  for  the  10-point 


minimum  font  size  requirement), 
creditors  and  servicers  are  encouraged 
to  consider  these  techniques  when 
deciding  how  to  disclose  information  in 
the  notice  to  ensure  that  the  information 
is  presented  in  a  readable  format. 

V.  Creditors  and  servicers  may  use 
color,  shading  and  similar  graphic 
techniques  with  respect  to  the  notice,  so 
long  as  the  notice  remains  substantially 
similar  to  model  form  H-29. 

30.  Standard  Loan  Estimate  and 
Closing  Disclosure  forms.  Forms  H- 
24(A)  through  (G),  H-25(A)  through  (J), 
and  H-28(A)  through  (J)  are  model 


forms  for  the  disclosures  required  under 
§§  1026.37  and  1026.38.  However, 
pursuant  to  §§  1026.37(o)(3)  and 
1026.38(t)(3),  for  federally  related 
mortgage"  loans  forms  H-24(A)  through 
(G)  and  H-25(A)  through  (J)  are  standard 
forms  required  to  be  used  for  the 
disclosures  required  under  §§  1026.37 
and  1026.38,  respectively. 

Dated:  November  20,  2013. 

Richard  Cordray, 

Director,  Bureau  of  Consumer  Financial 
Protection. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

[Docket  No.  FAR  2013-0076,  Sequence  No. 
8] 

Federal  Acquisition  Regulation; 
Federal  Acquisition  Circular  2005-72; 
Introduction 

AGENCY:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Summary  presentation  of  final 
rules. 


SUMMARY:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  agreed  to  by  the  Civilian 
Agency  Acquisition  Council  and  the 
Defense  Acquisition  Regulations 
Council  (Councils)  in  this  Federal 
Acquisition  Circular  (FAC)  2005-72.  A 
companion  document,  the  Small  Entity 
Compliance  Guide  (SECG),  follows  this 
FAC.  The  FAC,  including  the  SECG,  is 
available  via  the  Internet  at  http:// 
www.reguiations.gov. 

Rules  Listed  in  FAC  2005-72 


DATES:  For  effective  dates  and  comment 
dates  see  separate  documents,  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

analyst  whose  name  appears  in  the  table 
below  in  relation  to  the  FAR  case. 

Please  cite  FAC  2005-72  and  the 
specific  FAR  case  numbers.  For 
information  pertaining  to  status  or 
publication  schedules,  contact  the 
Regulatory  Secretariat  at  202-501-4755. 


Item 

1 

Subject 

FAR  Case 

Analyst 

1 

1 . 

Service  Contracts  Reporting  Requirements  . 

2010-010 

Loeb. 

II . 

Prioritizing  Sources  of  Supplies  and  Services  for  Use  by  Government . 

2009-024 

Morgan. 

Ill . . . 

Terms  of  Service  and  Open-Ended  Indemnification,  and  Unenforceability  of  Unauthorized 

2013-005 

Petrusek. 

1  Obligations. 

IV  . 

Trade  Agreements  Thresholds  . 

2013-021 

Davis. 

SUPPLEMENTARY  INFORMATION: 

Summaries  for  each  FAR  rule  follow. 

For  the  actual  revisions  and/or 
amendments  made  by  these  FAR  cases, 
refer  to  the  specific  item  numbers  and 
subjects  set  forth  in  the  documents 
following  these  item  summaries.  FAC 
2005-72  amends  the  FAR  as  specified 
below: 

Item  1 — Service  Contracts  Reporting 
Requirements  (FAR  Case  2010-010) 

This  final  rule  amends  the  FAR  to 
implement  section  743  of  Division  C  of 
the  Consolidated  Appropriations  Act, 
2010.  Section  743  calls  for  certain 
agencies,  not  including  the  Department 
of  Defense,  to  submit  annual  inventories 
of  service  contracts.  FAR  subpart  4.17, 
Service  Contracts  Inventory,  provides 
annual  reporting  requirements  for 
agencies  and  contractors.  Guidance  for 
agencies  is  available  at:  http:// 

WWW. whitehouse.gov/omb/ procurement- 
service-contract-in ven tories.  F AR 
clauses  52.204-14  and  52.204-15 
provide  contractors’  annual  reporting 
requirements.  Prime  and  first-tier 
contractors  will  submit  the  information 
by  October  31  at  wvxnv.sam.gov, 
including  total  dollar  amount  invoiced 
for  services  performed  in  the  prior 
Government  fiscal  year  and  total 
amount  of  labor  hours  for  the  previous 
Government  fiscal  year. 

To  lessen  the  burden  on  small  and 
large  business  prime  contractors, 
information  is  reported  annually, 
reporting  is  phased  in  over  three  fiscal 


years,  and  only  first-tier  subcontracts 
are  covered,  not  all  tiers. 

Contracting  officers  will  verify  that 
the  clause  is  included  in  the  contract  or 
order.  Agencies  are  responsible  for 
reviewing  contractor  reported 
information  to  ensure  it  appears 
reasonable  and  consistent  with  available 
contract  information.  The  agency  is  not 
required  to  address  data  for  which  the 
agency  would  not  normally  have 
supporting  information.  In  the  event  the 
agency  believes  that  revisions  to  the 
contractor  reported  information  are 
warranted,  the  contractor  is  to  be 
notified  no  later  than  November  15.  By 
November  30,  the  contractor  shall  revise 
the  report,  or  document  its  rationale  for 
the  agency  for  maintaining  the 
information  without  change. 

Item  II — ^Prioritizing  Sources  of 
Supplies  and  Services  for  Use  by 
Government  (FAR  Case  2009-024) 

This  final  rule  amends  the  FAR  to 
update  and  clarify  the  priority  of 
sources  of  supplies  and  services  for  use 
by  the  Government  at  FAR  subpart  8.0. 
The  final  rule  also  includes  a  list  of 
other  existing  Federal  contract  vehicles 
to  consider  for  agency  use,  such  as 
Governmentwide  Acquisition  Contracts 
fGWACs),  Multi-Agency  Contracts 
(MACs),  and  other  procurement 
instruments  intended  for  use  by 
multiple  agencies,  including  blanket 
purchase  agreements  under  Federal 
Supply  Service  contracts.  The  policy  at 
FAR  7.102(a)  is  also  revised  to  conform 


with  the  amendments  to  FAR  subpart 

8.0. 

Item  III — ^Terms  of  Service  and  Open- 
Ended  Indemnification,  and 
Unenforceability  of  Unauthorized 
Obligations  (FAR  Case  2013-005) 

This  final  rule  adopts,  without 
change,  an  interim  rule  which  was 
published  in  the  Federal  Register  at  78 
FR  37686  on  June  21,  2013.  The  interim 
rule  amended  the  FAR  to  address 
concerns  raised  in  an  opinion  from  the 
U.S.  Department  of  Justice  Office  of 
Legal  Counsel  that  determined  the  Anti- 
Deficiency  Act  is  violated  when  a 
Government  contracting  officer  or  other 
employee  with  the  authority  to  bind  the 
Government  agrees,  without  statutory 
authorization  or  other  exception,  to  an 
open-ended,  unrestricted 
indemnification  clause.  This  rule 
clarified  for  the  public  that  an  End  User 
License  Agreement,  Term  of  Service,  or 
similar  agreement  containing  an 
indemnification  provision,  is 
unenforceable  and  nonbinding  against 
the  Government  and  Government- 
authorized  end-users.  The  rule 
contained  a  new  clause  that  applies  to 
all  solicitations  and  contracts  and 
automatically  applies  to  micro¬ 
purchases,  including  those  made  with 
the  Governmentwide  commercial 
purchase  card. 


I 

h 


Federal  Register/ VoL.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


80369 


Item  IV — Trade  Agreements  Thresholds 
(FAR  Case  2013-021) 

This  final  rule  amends  the  FAR  to 
adjust  the  thresholds  for  application  of 
the  World  Trade  Organization 
Government  Procurement  Agreement 
and  the  Free  Trade  Agreements  as 
determined  by  the  United  States  Trade 
Representative,  according  to  a  pre¬ 
determined  formula  under  the 
agreements.  • 

Dated:  December  19,  2013. 

William  Clark, 

Acting  Director,  Office  of  Government-Wide 
Acquisition  Policy,  Office  of  Acquisition 
Policy,  Office  of  Government-Wide  Policy. 

Federal  Acquisition  Circular  (FAC)  2^05- 
72  is  issued  under  the  authority  of  the 
Secretary  of  Defense,  the  Administrator  of 
General  Services,  and  the  Administrator  for 
the  National  Aeronautics  and  Space 
Administration. 

Unless  otherwise  specified,  all  Federal 
Acquisition  Regulation  (FAR)  and  other 
directive  material  contained  in  FAC  2005-72 
is  effective  December  31,  2013  except  for 
items  I  and  II,  which  are  effective  January  30, 
2014. 

Dated:  December  20,  2013. 

Richard  Ginman, 

Director,  Defense  Procurement  and 
Acquisition  Policy. 

Dated:  December  20,  2013. 

Houston  Taylor, 

Acting  Senior  Procurement  Executive/Deputy 
GAO,  Office  of  Acquisition  Policy,  U.S. 
General  Services  Administration. 

Dated:  December  18,  2013. 

William  P.  McNally, 

Assistant  Administrator  for  Procurement, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  2013-31147  Filed  12-30-13;  8:45  am] 
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ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
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[FAC  2005-72;  FAR  Case  2010-010;  Item 
I;  Docket  2010-0010,  Sequence  1] 

RIN  9000-AM06 

Federal  Acquisiticn  Regulation; 
Service  Contracts  Reporting 
Requirements 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Final  rule. 

SUMMARY:  DoD,  GSA,  and  NASA  are 
issuing  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  a  section  of  the  Consolidated 
Appropriations  Act,  2010.  This  final 
rule  amends  the  FAR  to  require  service 
contractors  for  executive  agencies, 
except  where  DoD  has  fully  funded  the 
contract  or  order,  to  submit  information 
annually  in  support  of  agency-level 
inventories  for  service  contracts. 

DATES:  Effective:  January  30,  2014. 

Applicability:  The  changes  in  this  rule 
apply  to  solicitations  issued  and 
contracts  awarded  on  or  after  January 
‘30,  2014.  Contracting  officers  will 
modify  existing  indefinite-delivery 
contracts,  on  a  bilateral  basis  in 
accordance  with  FAR  1.108(d)(3), 
within  six  months  of  the  effective  date 
of  the  final  rule,  if  the  remaining  period 
of  performance  extends  beyond  October 
1,  2013,  and  $2.5  million  or  more 
remains  to  be  obligated. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  Loeb,  Procurement  Analyst,  at 
202-501-0650,  for  cFarification  of 
content.  For  information  pertaining  to 
status  or  publication  schedules,  contact 
the  Regulatory  Secretariat  at  202-501- 
4755.  Please  cite  FAC  2005-72,  FAR 
Case  2010-010. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  743(a)  of  Division  C  of  the 
Consolidated  Appropriations  Act,  2010 
(Pub.  L.  111-117)  requires  executive 
agencies  covered  by  the  Federal 
Activities  Inventory -Reform  (FAIR)  Act 
(Pub.  L.  105-270),  except  DoD,  to 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  annually  an  inventory  of 
activities  performed  by  service 
contractors.  To  allow  review  by  the 
agency  and  any  necessary  correction  by 
the  contractor.  Office  of  Federal 
Procurement  Policy  (OFPP)  agreed  to 
change  the  deadline  for  agencies  to 
submit  a  service  contract  inventory  to 
OMB  from  December  30  to  January  15, 
even  though  section  743  of  P.L.  111-117 
establishes  December.  DoD  is  exempt 
from  this  reporting  requirement  because 
10  U.S.C.  2462  and  10  U.S.C.  2330a{c) 
already  require  DoD  to  develop  an 
annual  service  contract  inventory. 

Specifically,  FAR  4.1703  establishes 
service  contractor  reporting 
requirements  based  on  type  of  contract 
and  dollar  amount  as  stated  below; 

•  Contract  types  [e.g.,  cost- 
reimbursement,  time-and-materials,  and 
labor-hour  contracts),  which  already 
require  contractors  to  track  labor  hours 
closely  in  prder  to  invoice  the 


Government,  will  have  lower  dollar 
thresholds  than  fixed-price  contracts. 
Contractors  will  now  be  required  to 
report  on  all  cost-reimbursement,  time- 
and-materials,  and  labor-hour  contracts 
and  orders  above  the  simplified 
acquisition  threshold  (SAT). 

•  Contractors  will  be  required  to 
report  on  new  fixed-price  definite- 
delivery  contracts  at  or  above  the 
following — 

o  $2.5  million  in  Fiscal  Year  2014; 

o  1  million  in  Fiscal  Year  2015;  and 

o  $500,000  from  Fiscal  Year  2016 
onwards. 

•  For  indefinite-delivery  contracts 
including,  but  not  limited  to,  indefinite- 
delivery  indefinite-quantity  (IDK^ 
contracts.  Federal  Supply  Schedule 
(FSS)  contracts.  Governmentwide 
Acquisition  contracts  (GWACs),  and 
multi-agency  contracts,  reporting 
requirements  will  be  determined  based 
on  the  expected  dollar  amount  and  type 
of  the  orders  issued  under  the  contracts. 

•  First-tier  subcontracts  for  services 
will  be  reported  using  the  phase-in 
thresholds. 

•  Existing  indefinite-delivery 
contracts  will  be  bilaterally  modified 
within  six  months  of  the  effective  date 
of  the  final  rule  if  sufficient  time  and 
value  remain  on  the  base  contract, 
which  is  defined  as — 

(i)  A  performance  period  that  extends 
beyond  October  1,  2013;  and 

(ii)  $2.5  million  or  more  remaining  to 
be  obligated  to  the  indefinite-delivery 
contract. 

The  threshold  for  existing  indefinite- 
delivery  contracts  is  consistent  with  the 
threshold  for  new  fixed-price  contracts. 
Agencies  placing  orders  on  these 
existing  contracts  after  the  effective  date 
of  this  final  rule  will  be  required  to 
report  this  information  if  the  order 
meets  the  thresholds  established  in  FAR 
4.1703  [e.g.,  above  the  SAT  for  cost- 
reimbursement,  time-and-materials,  and 
labor-hour  contracts,  and  fixed-price 
contracts  at  or  above  $2.5  million  in 
Fiscal  Year  2014  and  phased-in 
thresholds  thereafter). 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
76  FR  22070  on  April  20,  2011,  to 
implement  section  743(a).  The  section 
of  the  preamble  discussing  coverage  for 
existing  contracts  was  included  in  the 
correction  published  in  the  Federal 
Register  at  76  FR  24443  on  May  2,  2011. 

On  June  20,  2011,  the  period  for 
public  comment  ended.  Twelve 
respondents  submitted  comments  on  the, 
proposed  rule. 

II.  Determinations 

The  Federal  Acquisition  Regulatory 
(FAR)  Council  has  made  the  following 
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determination  with  respect  to  the  rule’s 
applicability  to  contracts  for  the 
acquisition  of  commercial  items. 

Applicability  to  Contracts  for  the 
Acquisition  of  Commercial  Items 

Pursuant  to  41  U.S.C.  §  1906,  the  FAR  is 
required  to  include  a  list  of  provisions  of  law 
that  are  inapplicable  to  acquisitions  of 
commercial  items  (other  than  acquisitions  of 
commercially  available  off-the-shelf  items, 
which  are  addressed  in  41  U.S.C.  §  1907). 
Recently  enacted  laws  that  set  forth  policies, 
procedures,  requirements,  or  restrictions  for 
the  acquisition  of  property  or  services  by  the 
Federal  Government  shall  be  included  on  the 
list,  unless  the  law— 

1.  Provides  for  criminal  or  civil  penalties; 

2.  Specifically  refers  to  41  U.S.C.  §  1906 
and  states  that  the  law  applies  to  acquisitions 
of  coirunercial  items;  or 

3.  Is^pplicable  because  the  FAR  Council 
makes  a  written  determination  that  it  would 
not  be  in  the  best  interest  of  the  Federal 
Government  to  exempt  acquisitions  of 
conunercial  items  from  this  law. 

Given  the  requirements  of  section 
743(a)  of  Division  C  of  the  Consolidated 
Appropriations  Act,  2010,  for  service 
contract  reporting,  the  FAR  Council  has 
determined  the  rule  should  apply  to 
contracts  for  the  acquisition  of 
commercial  items,  as  defined  at  FAR 

2.101,  in  order  to  fulhll  the  intended 
result  of  the  statutory  requirement  for 
increased  visibility  of  contracted 
services  to  determine  whether  the 
agency  has  the  right  balance  of 
contractor  and  in-house  resources 
needed  to  accomplish  its  mission. 

in.  Discussion  and  Analysis 

The  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulations  Council  (the  Councils) 
reviewed  the  public  comments  in  the 
development  of  the  final  rule. 

The  following  changes  from  the 
proposed  rule  were  made  in  the  final 
rule: 

•  The  subpart  has  been  renumbered 
fi’om  FAR  4.16  to  4.17. 

•  The  definition  of  “first-tier 
subcontract”  has  been  modified  slightly 
to  conform  to  the  definition  at  FAR 
52.204-10,  Reporting  Executive 
Compensation  and  First-Tier 
Subcontract  Awards.  In  addition,  the 
definition  of  “service  contract”  has  been 
deleted  because  the  cross  reference  to 
the  definition  of  service  contract  at  FAR 

37.101,  did  not  include  construction 
services,  to  which  this  rule  is 
applicable. 

•  FAR  4.1702  is  modified  to  add  “as 
specified  in  4.1705.”  This  is  done  to 
clarify  that  the  clauses  at  FAR  52.204- 
14  and  52.204-15  are  not  applicable  to 
actions  entirely  funded  by  DoD. 

•  The  thresholds  in  FAR 
4.1703(a)(2)(ii)  are  updated  to  begin  in 


Fiscal  Year  2014.  This  change  results 
from  internal  review  and  the  anticipated 
publication  date  for  the  final  rule.  The 
only  existing  contracts  that  are  covered 
by  this  rule  are  existing  indefinite- 
delivery  contracts  if  sufficient  time  and 
value  remain  on  the  base  contract.  The 
stipulation  “for  services”  was  added  at 
FAR  4.1703(a)(1)  and  4.1703(a)(3)  to 
clarify  that  first-tier  subcontract  for 
services  reporting  is  only  required  for 
subcontractors  that  are  primarily 
providing  services. 

•  FAR  4.1703(a)(3)  was  changed  from 
the  proposed  rule  to  clarify  that  first-tier 
subcontract  reporting  thresholds  are  the 
same  as  the  prime  contract  reporting 
thresholds  in  4.1703(a)(2)(i)  and 
4.1703(a)(2)(ii). 

•  FAR  4.1703(b).  The  responsibility 
of  the  agency  for  reviewing  the 
contractor  reported  data  was  changed  as 
a  result  of  internal  review  to  provide  for 
the  respective  agency  to  review  the 
contractor’s  report  for  reasonableness 
and  consistency  and  to  advise  the 
contractor  of  possible  errors.  The 
contractor  is  to  revise  the  report,  unless 
the  contractor  believes  the  report  was  . 
accurate,  and  so  advises  the  agency. 
These  changes  have  been  incorporated 
into  the  clauses  that  are  included  vyithin 
this  rule. 

•  FAR  4.1705  is  modified  to  add  “for 
actions  entirely  funded  by  DoD  or”. 

This  is  done  to  clarify  that  the  clauses 

at  FAR  52.204-14  and  52.204-15  are  not 
applicable  to  DoD  funded  actions. 

•  A  definition  of  “first-tier 
subcontract”  has  been  added  to  FAR 
52.204-14  and  52.204-15. 

•  FAR  52.204— 14(c)  is  renumbered  as 
(d)  and  revised  to  remove  “[to]  the 
online  Service  Contract  Reporting  Portal 
and  will  be  publicly  available  at 
www.acquisition.gov”-,  information  will 
be  found  and  reporting  will  be  made  at 
www.sam.gov  (See  section  3.10  of  the 
SAM  User  Guide  at  https:// 
www.sam.gov/sam/SAM_Guide/SAM_ 
User_Guide.htm.  The  reported 
information  will  be  publicly  available  as 
required  by  section  743. 

•  FAR  52.204-14(d)(l)(i)  is 
renumbered,  and  revised  to  change 
“Subcontractor  DUNS  number,  or  if 
DUNS  number  is  unavailable, 
subcontractor  name”  to  “subcontract 
number  (including  subcontractor  name 
and  DUNS  number)”  because  contracts 
at  this  threshold  already  require  a  DUNS 
number. 

•  The  stipulation  “providing 
services”  was  added  at  FAR  52.204- 
14(f)(1)  and  52.204-15(f)(l)  to  clarify 
that  first-tier  subcontract  reporting  is 
only  required  for  subcontractors  that  are 
primarily  providing  services. 


•  FAR  52.204-14,  Alternate  I  is 
changed  to  “52.204-15,  Service  Contract 
Reporting  Requirements  for  Indefinite 
Delivery  Contracts”.  References  in  FAR 
subpart  4.17  were  conformed.  Paragraph 
(c)  from  FAR  52.204-14,  now 
renumbered  as  (d),  is  added  to  the  new 
clause  at  52.204-15.  FAR  52.204- 
14(d)(l)(i)  is  renumbered  as  (f)(l)(i),  and 
the  words  “Subcontractor  DUNS 
number,  or  if  DUNS  number  is 
unavailable,  subcontract  name”  are 
changed  to  “subcontract  number 
(including  subcontractor  name  and 
DUNS  number)”  because  contracts  at 
this  threshold  already  require  a  DUNS 
number. 

•  FAR  52.212-5  is  added  for 
applicability  to  commercial  items  for 
contractor  reporting  requirements. 

A  discussion  of  the  comments  and  the 
changes  made  to  the  rule  as  a  result  of 
those  comments  are  provided  as 
follows; 

A.  Application  to  Fixed-Price 
Performance-Based  Services 

Comments:  Three  respondents 
commented  that  this  requirement  could 
cause  contractors  to  change  their 
internal  accounting  processes  for  firm- 
fixed-price  contracts.  Another 
respondent  gave  the  example  that  in  test 
scenarios,  labor  hours  may  not  be  easily 
assigned,  since  analysts  work  on  batches 
of  samples  at  a  time,  which  may  include 
samples  for  both  Government  and  non- 
Governmental  contracts.  This 
respondent  recommended  clarifying  • 
whether  the  threshold  applies  to  fixed 
unit  prices  on  IDIQ  services.  Similarly, 
another  respondent  commented  that  the 
reporting  does  not  take  into  account 
how  software  and  maintenance  fixed- 
price  contract  costs  and  labor  can 
significantly  fluctuate  each  year  or  how 
this  type  of  labor  can  be  comingled 
between  government  and  non¬ 
government  work  on  a  contract.  Lastly, 
another  respondent  stated  that  limiting 
the  definition  of  “service  contracts”  to 
the  FAR  part  37  definition  would 
exclude  reporting  and  evaluation  of 
billions  of  dollars  of  services  that  are 
included  in  supply,  maintenance  and 
repair,  and  construction  contracts. 

Response:  Section  743(a)  requires 
agencies  to  compile  service  contract 
inventories  for  all  service  contracts, 
regardless  of  contract  type.  Therefore, 
this  rule  requires  contractors  to  submit 
the  information  for  fixed  price  contracts 
as  well  as  for  other  contract  types.  To 
alleviate  the  reporting  burden,  the  case 
establishes  higher  reporting  thresholds 
for  fixed-price  contracts,  where  the 
information  may  not  be  as  readily 
available.  The  same  thresholds  apply  at 
the  contract  and  task  order  level.  The 
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rule  does  not  mandate  how  contractors 
track  labor  hours,  but  simply  requires 
the  reporting  of  aggregated  number  of 
hours  for  each  year  of  contract 
performance.  The  statute  specifies  that 
reporting  is  required  for  service 
contracts. 

Comment:  One  respondent  stated  that 
“requiring  the  disclosure  of  direct  labor 
hours  expended  on  the  services 
performed  is  extremely  concerning, 
particularly  in  a  Firm  Fixed  Price 
scenario.  Pricing  data  is  exceptionally 
sensitive  information  .  .  .  and  is 
routinely  protected  under  Exemption  4 
under  FOIA”. 

Response:  The  statute  requires  the 
agency  to  report  the  number  of 
contractor  employees  expressed  as  full¬ 
time  equivalents  for  direct  labor, 
compensated  under  the  contract.  To 
relieve  burden  on  the  contractor,  the 
clause  requires  direct  labor  hours  to  be 
reported  rather  than  the  full-time 
equivalent.  The  statute  also  requires  the 
reporting  and  that  the  agency’s  service 
contract  inventory  be  publicly  available. 
The  number  of  hours  is  the  total  for  the 
entire  fiscal  year  and  is  not  broken 
down  by  type  of  employee. 

B.  Type  of  Information  Collected 

Comments:  One  respondent 
commented  that  this  rule  would  not 
provide  agency  officials  with  enough 
information  to  determine  whether 
services  are  excessively  costly  and 
should  be  insourced,  so  more 
information  should  be  required  from  the 
contractor.  Five  other  respondents 
stated  that  the  rule  places  additional 
burden  on  contractors,  especially 
considering  information  is  already 
reported  in  contractor  proposals  or 
invoices.  One  of  these  respondents 
recommended  deleting  FAR  52.204- 
14(l5)(2)  firom  the  clause  because  the 
information  is  already  collected. 

Response:  This  rule  requires  the 
collection  of  information  that  will 
supplement  existing  data  available  to 
the  Government  in  order  to  fulfill  the 
requirements  mandated  in  section 
743(a)  of  Division  C  of  the  Consolidated 
Appropriations  Act,  2010  (Pub.  L.  Hi¬ 
ll  7).  The  statute  requires  reporting  of 
incurred  direct  labor  hours,  not 
proposal  information.  While  reporting 
of  direct  labor  hours  currently  may  be 
required  for  some  payment  processes, 
the  information  collected  pursuant  to 
this  requirement  is  not  required  at  the 
same  level  of  detail  for  all  contract  types 
or  submitted  in  the  same  format  for  all 
agencies.  In  other  words,  this  rule 
requires  contractors  to  report 
information  that  is  not  readily  available 
to  the  Government. 


C.  Small  Business  Impact 

Comments:  Two  respondents  stated 
that  the  rule  would  impose  additional 
reporting  burden  on  small  businesses, 
thereby  increasing  overhead  rates  and 
eventually  passing  the  cost  of 
implementation  on  to  the  Government. 

Response:  The  rule  attempts  to 
minimize  burden  on  small- businesses 
by  implementing  contract  value 
thresholds  and  phasing  in  the  reporting  . 
requirement. 

D.  Increased  Cost  for  Contractors  and 
the  Government 

Comment:  Two  respondents 
questioned  whether  the  value  of  this 
information  will  be  worth  the  additional 
contract  costs  associated  with  collecting 
the  information.  Another  respondent 
stated  that  even  though  DoD  is  exempt 
from  section  743,  it  is  required  to 
compile  service  contract  inventories, 
and  DoD  should  be  covered  by  this  rule 
to  avoid  burdening  contractors  with 
separate  reporting  processes, 
definitions,  and  locations  when  they 
provide  identical  information  for 
civilian  and  DoD  contracts. 

Response:  This  rule  implements  the 
requirements  of  section  743(a)  of 
Division  C  of  the  Consolidated 
Appropriations  Act,  2010,  (Pub.  L.  111- 
117),  which  specifically  excludes  DoD. 

E.  Subcontractor  Data 

Comments:  Three  respondents 
commented  on  subcontractor  data.  One 
respondent  questioned  why  the  data 
needs  to  be  broken  down  to  the 
subcontractor  level,  since  the 
Government  appears  to  be  interested  in 
the  total  dollars  being  expended  for  all 
non-Government  performed  work,  not 
whether  it  is  prime  contractors  or 
subcontractors.  Another  respondent 
stated  that  the  exclusion  of  lower-tier 
subcontracts  is  an  improper 
interpretation  of  the  statute,  which 
requires  the  reporting  of  all 
subcontractor  employees,  not  just  first- 
tier  subcontractor  employees.  A  third 
respondent  recommended  changing  the 
word  “subcontract”  to  “subcontractor” 
in  FAR  52.204-14,  Alternate  I  paragraph 
(d)(l)(i)  since  the  work  is  being 
performed  by  subcontractors  under  the 
subcontract. 

Response:  Section  743(a)  requires  the 
reporting  of  both  contractor  and 
subcontractor  labor  hours,  and  the  rule 
limits  the  reporting  to  first-tier 
subcontracts  for  services  to  alleviate  the 
burden  on  contractors.  The 
recommendation  to  change  the  text  of 
the  clauses  to  state  ‘subcontractor  name’ 
instead  of  ‘subcontract  name’  has  been 
incorporated  into  the  final  rule. 


F.  Reporting  Direct  Labor  Hours  Versus 
Full-Time  Equivalent  (FTE) 

Comments:  Two  respondents 
questioned  why  direct  labor  hours  are 
being  collected  instead  of  FTE.  One  of 
these  respondents  also  stated  that  the 
rule  should  include  a  requirement  for 
contractors  to  report  the  work  location 
for  each  FTE.  In  addition,  this 
respondent  stated  that  the  total  dollar 
amount  invoiced  for  services  performed 
during  the  previous  fiscal  year  may  not 
always  represent  the  number  of  direct 
labor  hours  expended  on  services 
performed  during  the  previous  fiscal 
years,  so  the  Councils  should  consider 
changing  the  requirement  to  direct  labor 
hours  invoiced,  instead  of  number  of 
direct  labor  hours  expended. 

Response:  The  rule  requires 
contractors  to  submit  an  aggregated 
number  of  hours  for  each  year  of 
contract  performance.  The  Government 
will  calculate  FTEs  based  on  the 
number  of  labor  hours  submitted,  so 
contractors  should  not  submit  FTE 
information.  The  service  contract 
inventories  eire  utilizing  the  place  of 
performance  data  currently  available  in 
the  Federal  Procurement  Data  System 
(FPDS),  so  this  rule  is  not  requiring 
contractors  to  submit  that  information. 
The  rule  will  continue  to  capture  direct 
labor  hours  expended,  as  required  by 
section  743(a). 

G.  Reporting  Time-Frame' 

Comments:  Two  respondents  stated 
that  reporting  within  30-days  after  the 
end  of  the  fiscal  year  is  too  tight  a 
reporting  timeframe. 

Response:  Section  743(a)  requires 
agencies  submit  inventories  to  OMB  by 
December  30  annually.  In  order  for 
agencies  to  be  able  to  compile 
inventories  and  provide  for  a  review  • 
and  possible  correction,  contractors 
need  to  submit  this  information  by  the 
end  of  October.  The  Councils  have 
determined  that  this  reporting 
timeframe  is  adequate,  but  have 
modified  the  rule  to  allow  up  to 
November  30th  of  each  year  for  review 
by  the  agency  and  any  necessary 
corrections  by  the  contractor. 

H.  Reporting  Thresholds 

Comments:  Two  respondents 
commented  on  reporting  thresholds. 
One  respondent  recommends 
implementing  the  same  thresholds  for 
all  contract  types  by  the  end  of  FY  2014 
and  aligning  the  thresholds'with  OFPP 
guidance  on  Service  Contract 
Inventories.  Another  respondent 
commented  that  unsupported  reporting 
thresholds  were  included  in  the 
proposed  rule,  which  do  not  exist  in 


80372  Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013/Rules  and  Regulations 


section  743  and  will  exclude  billions  of 
dollars  in  service  contracts  annually. 

Response:  The  rule  minimizes  the 
burden  on  contractors,  especially  for 
contract  types  that  do  not  typically 
require  this  type  of  detailed  reporting  of 
labor  hours,  by  implementing  contract 
value  thresholds  and  the  phase-in  of  the 
reporting  requirement.  The  thresholds 
for  determining  if  a  contract  or  order 
should  include  this  clause  have  been 
revised  to  reflect  the  thresholds 
beginning  as  of  FY  2014,  since  that  is 
now  when  the  reporting  will  begin. 

I.  Generic  Data  Universal  Numbering 
System  (DUNS) 

Comment:  One  respondent  cited  to 
the  proposed  rule,  which  stated  that 
contracts  reported  using  the  generic 
DUNS  number  allowed  at  FAR  4.605(c) 
will  interfere  with  the  contractor’s 
ability  to  comply  with  this  reporting 
requirement,  because  the  data  will  not 
pre-populate  from  FPDS.  The 
respondent  recommended  adding  an 
Alternate  II  to  FAR  52.204-14  for 
contractors  using  the  generic  DUNS 
number  that  identifies  the  additional 
data  these  contractors  will  have  to 
provide  manually. 

Response:  Contractors  awarded  a 
contract  with  a  generic  DUNS  number 
will  not  be  able  to  report  information.. 
Contracting  officers  should  only  use 
generic  DUNS  numbers  under  the  very 
specific  conditions  in  FAR  4.605(c). 

/.  OFPP  Guidance 

Comments:  Two  respondents  raised 
issues  that  related  to  CDFPP  guidance. 

One  respondent  recommended 
consolidating  the  reporting 
requirements  of  section  743(a)  and 
section  736  with  OFPP  guidance 
documents  to  simplify  the  reporting 
process  for  contractors  and  agencies. 
Another  respondent  stated  that  the  rule 
does  not  establish  whether  functions 
performed  by  contractors  will  be 
determined  based  on  Office  of  Personnel 
Management  (OPM)  job  series  codes,  the 
GSA  Product  and  Service  Codes  (PSC) 
Manual,  or  FAIR  inventory  function 
codes.  The  rule  should  adopt  a  services 
classification  system  that  reflects  the 
broad  spectrum  of  occupational  services 
recognized  in  the  real  world  and  that 
tailors  that  system  to  be  compatible  with 
the  OPM  classification  system  so  that 
compensation  standards  can  be 
compared  across  comparable  service 
clusters. 

Response:  OFPP  guidance 
supplements  this  rule,  which 
implements  section  743(a).  This  rule 
requires  contractors  to  submit 
information  that  will  supplement 
existing  contract  information,  so  it  does 


not  create  a  new  classification  system 
for  services. 

K.  Failure  To  Report 

Comment:  One  respondent 
recommended  adding  the  following 
language  to  FAR  52.204-14(d)(2):  “The 
Contractor  shall  advise  the 
subcontractor  Jthat  the  information 
reported,  or  the  failure  to  report,  will  be 
made  available  to  the  public.”  The 
respondent  also  recommended  adding 
the  following  to  FAR  52.204-14(b)(4) 
(Alternate  I);  “Data  reported  by 
subcontractors  under  paragraph  (d)  of 
this  clause,  and  any  failure  of 
subcontractors  to  submit  reports  as 
required”. 

Response:  In  the  event  that  a 
contractor  fails  to  comply  with  this 
reporting  requirement,  the  contracting 
officer  is  required  to  document  the 
failure  in  the  contractor’s  performance 
evaluation  (see  FAR  4.1704 
“Contracting  officer  responsibilities”). 
This  is  the  most  appropriate 
enforcement  tool  for  dealing  with 
noncompliance. 

L.  Interagency  Acquisitions 

Comment:  One  respondent  stated  that 
the  proposed  FAR  language  is  unclear  as 
to  whether  the  applicability  is  based  on 
which  agency  is'  issuing  the  contract 
versus  which  agency  is  funding  the 
action,  especially  if  a  contract  is 
supporting  multiple  agencies. 

Response:  Applicability  is  based  on 
the  funding  agency.  FAR  4.1705  is 
modified  to  add  “for  actions  entirely 
funded  by  DoD  or”.  This  is  done  to 
clarify  that  the  clauses  are  not 
applicable  to  DoD-funded  actions. 

M.  Definition  of  “Classified  Contracts” 

Comment:  One  respondent  questioned 
whether  the  use  of  the  term  “classified 
contract”  in  proposed  FAR  4.1705 
references  the  definition  of  the  same 
from  FAR  part  2. 

Response:  Yes.  FAR  1.108,  “FAR 
Conventions”  states  that  the  definitions 
of  words  and  terms  used  in  part  2  apply 
throughout  the  FAR,  unless  specifically 
defined  in  another  part,  subpart, 
section,  provision,  or  clause. 

N.  Effect  on  Competition 

Comment:  One  respondent  stated  that 
the  rule  will  create  a  significant  barrier 
for  commercial  companies  to  participate 
in  the  Government  market. 

Response:  While  this  rule  might  be 
one  factor  of  a  commercial  contractor 
choosing  not  to  participate  in  the 
Government  market,  the  Councils  have 
determined  the  rule’s  overall  impact  to 
be  minimal,  and  do  not  consider  that  it 


will  have  a  significant  effect  on  such 
participation. 

O.  Public  Burden 

Comment:  One  respondent  questioned 
the  methodology  used  to  calculate  the 
hours  needed  to  prepare  responses  and 
considered  the  reporting  requirement 
estimates  in  the  Paperwork  Reduction 
Act  submission  to  be  grossly 
underestimated. 

Response;  Two  hours  is  the  estimated 
time  to  report  per  contract,  one  hour  to 
calculate  the  data  and  one  hour  to  enter 
the  data  at  vvww.sam.gov.  The  burden, 
estimate  is  based  on  the  average  burden 
experienced  under  all  contract  types, 
including  cost-reimbursement,  time- 
and-materials,  and  labor-hour  contracts, 
which  already  require  contractors  to 
track  labor  hours  closely  in  order  to 
invoice  the  Government,  and  will 
therefore  require  less  additional  effort  to 
meet  this  reporting  requirement.  This 
new  paperwork  burden  is  approved 
under  OMB  control  number  9000—0179. 

P.  Existing  Contracts 

Comment:  One  respondent  stated  that 
the  proposed  rule  contains  no 
requirement  to  modify  existing  contracts 
or  task  orders  to  require  reporting, 
meaning  that  more  than  10  years  could 
pass  before  these  provisions  are 
applicable  to  many  contracts  or  task 
orders.  The  statute  clearly  states  that  the 
reporting  requirements  become  effective 
at  the  exercise  of  an  option  year. 

Response;  The  May  2,  2011, 
correction  to  the  Federal  Register  at  76 
FR  24443  states  applicability  to  existing 
contracts  in  the  preamble.  • 

“Existing  indefinite-delivery  contracts 
will  be  bilaterally  modified  within  six 
months  of  the  effective  date  of  the  final 
rule  if  sufficient  time  and  value  remain 
on  the  base  contract,  which  is  defined 
as — 

1.  A  performance  period  that  extends 
beyond  October  1,  2012;  and 

2.  $5  million  or  more  remaining  to  be 
obligated  to  the  indefinite-delivery 
contract.” 

This  is  repeated  in  the  final  rule,  in 
the  DATES  section,  updated  to  show  the 
year  as  2013  and  the  dollar  threshold  as 
$2.5  million. 

IV.  Executive  Orders  12866  and  13563 

Executive  Orders  (E.O.s)  12866  and 
13563  direct  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  rmd  safety 
effects,  distributive  impacts,  and 
equity).  E.0. 13563' emphasizes  the 
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importance  of  quantifying  both  costs 
and  benefits,  of  reducing  costs,  of 
harmonizing  rules,  and  of  promoting 
flexibility.  This  is  a  significant 
regulatory  action  and,  therefore,  was 
subject  to  review  under  section  6(b)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  dated  September 
30,  1993.  This  rule  is  not  a  major  rule 
under  5  U.S.C.  804. 

V.  Regulatory  Flexibility  Act 

DoD,  GSA,  and  NASA  have  prepared 
a  Final  Regulatory  Flexibility  Analysis 
(FRF A)  consistent  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
FRF  A  is  summarized  as  follows: 

This  rule  amends  the  FAR  to  implement 
section  743(a)  of  Division  C  of  the 
Consolidated  Appropriations  Act,  2010  (Pub. 
L.  111-117).  Section  743(a)  requires  agencies 
covered  by  the  Federal  Activities  Inventory 
Reform  (FAIR)  Act,  except  for  the 
Department  of  Defense  (DoD),  to  submit 
annual  agency  inventories  of  their  service 
contracts.  DoD  is  exempt  because  DoD  was 
already  required  to  do  annual  service 
contract  reporting  under  10  U.S.C.  2462  and 
10  U.S.C.  2330a(c).  Section  743(a)  calls  for 
agencies  to  develop  annually  an  inventory 
that  reports,  for  each  service  contract,  the 
following: 

(1)  A  description  of  the  services  purchased 
by  the  executive  agency  and  ^he  role  the 
services  played  in  achieving  objectives, 
regardless  of  whether  such  a  purchase  was 
made  through  a  contract  or  task  order. 

(2)  The  organizational  component  of  the 
executive  agency  administering  the  contract, 
and  the  organizational  component  of  the 
agency  whose  requirements  are  being  met 
through  contractor  performance  of  the 
service. 

(3)  The  total  dollar  amount  obligated  for 
services  under  the  contract  and  the  funding 
source  for  the  contract. 

(4)  The  total  dollar  amount  invoiced  for 
services  under  the  contract. 

(5)  The  contract  type  and  date  of  award. 

(6)  The  name  of  the  contractor  and  place 
of  performance. 

(7)  The  number  and  work  location  of 
contractor  and  subcontractor  employees, 
expressed  as  full-time  equivalents  for  direct 
labor,  compensated  under  the  contract. 

(8)  Whether  the  contract  is  a  personal 
services  contract. 

(9)  Whether  the  contract  was  awarded  on 
a  noncompetitive  basis,  regardless  of  date  of 
award. 

DoD,  GSA,  and  NASA  attempted  to 
minimize  the  information-collection  . 
requirement  for  contractors  by  requiring 
agencies  to  obtain  as  much  of  the  data  as 
possible  from  existing  sources,  such  as  the 
FPDS.  However,  certain  minimum  data  must 
be  collected  from  service  contractors  in  order 
for  agencies  to  meet  the  annual  statutory 
service  contract  inventory  requirement. 

Therefore,  contractors  will  be  required  to 
report  annually  the  following  information  on 
each  service  Contract  or  order  in  accordance 
with  the  thresholds  established,  excluding 
actions  entirely  funded  by  DoD: 


(1)  Contract  number  and,  as  applicable, 
task  order  number. 

(2)  The  total  dollar  amount  invoiced  for 
services  performed  during  the  previous 
Government  fiscal  year  under  the  contract  or 
order. 

(3)  The"  number  of  contractor  direct  labor 
hours  expended  on  the  services  performed 
during  the  previous  Government  fiscal  year. 

(4)  The  number  of  first-tier  subcontractor 
direct  labor  hours  expended  on  the  service.s 
performed  during  the  previous  Government 
fiscal  year. 

In  order  to  invoice  the  Government, 
contractors  track  labor  hours  worked  for  cost- 
reimbursement,  time-and-materials  and 
labor-hour  contracts.  Therefore,  a  lower 
reporting  threshold  was  established  for  these 
types  of  contracts.  Contractors  are  not 
required  to  track  or  report  labor  hour 
information  for  fixed  price  contracts,  so 
higher  thresholds  and  a  phased-in 
implementation  schedule  were  developed  to 
minimize  the  burden  for  contractors. 

In  addition,  the  final  rule  will  require 
service  contractor  reporting  to  include  first- 
tier  subcontracts  for  services  only.  The  same 
reporting  thresholds  will  apply  to  both  first- 
tier  subcontracts  and  prime  contracts.  Firs’^- 
tier  subcontract  reporting  of  direct  labor 
hours  and  amount  invoiced  will  he  done 
electronically  by  the  prime  contractor. 

Further  lessening  the  reporting  requirement, 
service  contractors  will  not  be  asked  to 
convert  the  number  of  direct  labor  hours  into 
full-time  equivalents. 

Two  comments  were  received  stating  that 
there  would  be  an  impact  on  small  business, 
in  addition  to  large  businesses,  but  the  two 
respondents  did  not  include  specific 
supporting  data. 

Each  contractor  will  be  required  to  report 
once  annually  on  the  services  provided 
during  the  previous  Government  fiscal  year. 
The  information  will  be  input  to  a 
Government-managed  data  system.  There  is 
no  hard-copy  reporting  required,  nor  is  there 
an  agency  certification  or  approval 
requirement. 

When  providing  a  proper  invoice  to  the 
Government  fqr  cost-reimbursement,  time- 
and-materials,  and  labor-hour  contracts,  the 
information  on  the  number  of  direct  labor 
hours  worked  is  already  compiled  by 
coiitractors,  so  the  information  collected 
should  be  minimal  for  these  types  of 
contracts.  Currently,  the  information  on  the 
number  of  employee  hours  worked  must 
already  he  compiled  by  prime  and 
subcontractors  in  order  to  (a)  pay  employees 
and  (b)  properly  invoice  for  services 
provided- 

There  are  no  additional  professional  skills 
necessary  in  this  area  on  the  part  of  small 
businesses.  If  the  small  business  has  the 
personnel  needed  to  account  for  and  invoice 
the  Government  in  compliance  with 
preexisting  financial  data  regulations  and 
procedures,  then  compliance  with  the  new 
reporting  requirement  should  be  transparent. 
In  fact,  the  Contractors  are  already  collecting 
the  data.  Therefore,  since  the  data  would 
already  have  been  collected  for  paying 
employees  and  monthly  invoicing,  a 
reasonable  average  is  that  two  additional 
hours  of  labor  per  contract  per  year  is 


required.  One  hour  has  been  allotted  to 
adding  the  total  labor  hours  for  twelve 
monthly  invoices  and  one  hour  to  input  the 
data. 

Since  both  large  and  small  entities  already 
prepare  monthly  billing  and  collect  and  pay 
hourly  wages  as  a  standard  business  practice, 
it  is  not  considered  to  be  any  greater  burden 
for  small  entities.  In  fact,  the  cost  is 
estimated  to  be  primarily  an  additional  two 
hour  labor  burden  for  an  employee  such  as 
a  payroll  clerk  at  a  cost  of  approximately 
$60/contract/year. 

To  minimize  the  burden  on  small 
businesses,  the  following  alternatives  were 
considered  and  included  in  the  FAR  rule: 

•  Minimizing  the  inventory  data  elements 
collected  by  using  existing  systems,  such  as 
FPDS. 

'  •  Minimizing  the  reporting  to  once  a  year. 

•  Enabling  electronic  reporting  by  the 
contractor. 

•  Requiring  contractors  to  provide  only  the 
number  of  direct  labor  hours  and  developiirg 
the  system  to  automatically  generate  the 
number  of  full-time  equivalents. 

•  Limiting  the  reporting  requirement  to 
first-tier  subcontractors  for  services  in  lieu  of 
all  subcontractors. 

•  Establishing  a  phased-in  approach  based 
on  contract  type  and  estimated  total  dollar, 
amount,  from  2014  to  2016. 

Interested  parties  may  obtain  a  copy 
of  the  FRFA  from  the  Regulatory 
Secretariat.  The  Regulatory  Secretariat 
has  submitted  a  copy  of  the  FRFA  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

VI.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  applies.  The  rule 
contains  information  collection 
requirements.  The  Office  of 
Management  and  Budget  (OMB)  has 
cleared  this  information  collection 
requirement  under  OMB  Control 
Number  9000-0179,  titled:  Service 
Contractor  Reporting  Requirements. 

List  of  Subjects  in  48  CFR  Parts  1,  4,  8, 
17,  37,  and  52 

Government  procurement. 

Dated:  December  19,  2013. 

William  Clark, 

Acting  Director,  Office  of  Government-wide 
Acquisition  Policy,  Office  of  Acquisition 
Policy,  Office  of  Government-wide  Policy. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  1,  4,  8,  17,  37,  and 
52  as  set  forth  below: 

■  1.  The  authority  citation  for  48  CFR 
parts  1,  4,  8,  and  17  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  121(c):  10  U.S.C. 
chapter  137;  and  51  U.S.C.  20113. 
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PART  1— FEDERAL  ACQUISITION 
REGULATION  SYSTEM 

1.106  [Amended] 

■  2.  Amend  section  1.106  in  the  table 
following  the  introductory  text,  by 
adding  in  numerical  sequence,  FAR 
segments  “4.17”,  “52.204-14”,  and 
“52.204-15”  and  their  corresponding 
OMB  Control  Number  “9000^179”. 

PART  4— ADMINISTRATIVE  MATTERS 

■  3.  Add  subpart  4.17  to  read  as  follows:- 

Subpart  4.17 — Service  Contracts  Inventory 

Sec. 

4.1700  Scope  of  subpart. 

4.1701  Dehnitions. 

4.1702  Applicability. 

4.1703  Reporting  requirements. 

4. 1 704  Contracting  officer  responsibilities. 

4.1705  Contract  clauses. 

Subpart  4.17 — Service  Contracts 
Inventory 

4.1700  Scope  of  subpart 

This  subpart  implements  section 
743(a)  of  Division  C  of  the  Consolidated 
Appropriations  Act,  2010  (Pub.  L.  Hi¬ 
ll  7),  which  requires  agencies  to  report 
annually  to  the  Office  of  Management 
and  Budget  (OMB)  on  activities 
performed  by  service  contractors. 

Section  743(a)  applies  to  executive 
agencies,  other  than  the  Department  of 
Defense  (DoD),  covered  by  the  Federal 
Activities  Inventory  Reform  Act  (Pub.  L. 
105-270)  (FAIR  Act).  The  information 
reported  in  the  inventory  will  be 
publicly  accessible. 

4.1701  Definitions. 

As  used  in  this  subpart — 

FAIR  Act  agencies  means  the  agencies 
required  under  the  FAIR  Act  to  submit 
inventories  annually  of  the  activities 
performed  by  Government  personnel. 

First-tier  subcontract  means  a 
subcontract  awarded  directly  by  the 
contractor  for  the  purpose  of  acquiring 
supplies  or  services  (including 
construction)  for  performance  of  a  prime 
contract.  It  does  not  include  the 
contractor’s  supplier  agreements  with 
vendors,  such  as  long-term 
arrangements  for  materials  or  supplies 
that  benefit  multiple  contracts  and/or 
the  costs  of  which  are  normally  applied 
to  a  contractor’s  general  and 
administrative  expenses  or  indirect 
costs. 

4.1702  Applicability. 

(a)  This  subpart  applies  to — 

(1)  All  FAIR  Act  agencies,  except  DoD 
as  specified  in  4.1705; 

(2)  Solicitations,  contracts,  and  orders 
for  services  (including  construction) 


that  meet  or  exceed  the  thresholds  at 
4.1703;  and 

(3)  Contractors  and  first-tier 
subcontractors. 

(b)  Procedures  for  compiling  and 
submitting  agency  service  contract 
inventories  are  governed  by  section 
743(a)(3)  of  Division  C  of  Pub.  L.  111- 
117  and  Office  of  Federal  Procurement 
Policy  (OFPP)  guidance.  The  guidance 
is  available  at  the  following  Web  site: 
http:// WWW. whitehouse.gov/omb/ 
procuremen  t-service-con  tract- 
inventories. 

(c)  This  subpart  addresses 
requirements  for  obtaining  information 
from,  and  reporting  by,  agency  service 
contractors. 

4.1703  Reporting  requirements. 

(a)  Thresholds.  (1)  Except  as 
exempted  by  OFPP  guidance,  service 
contractor  reporting  shall  be  required 
for  contracts  and  first-tier  subcontracts 
for  services  based  on  type  of  contract 
and  estimated  total  value.  For 
indefinite-delivery  contracts,  reporting 
shall  be  determined  beised  on  the  type 
and  estimated  total  value  of  the  orders 
issued  under  the  contract.  Indefinite- 
delivery  contracts  include,  but  are  not 
limited  to,  contracts  such  as  indefinite- 
delivery  indefinite-quantity  (IDIQ) 
contracts.  Federal  Supply  Schedule 
contracts  (FSSs),  Governmentwide 
acquisition  contracts  (GW AGs),  and 
multi-agency  contracts. 

(2)  Reporting  is  required  according  to 
the  following  thresholds: 

(i)  All  cost-reimbursement,  time-and- 
materials,  and  labor-hour  service 
contracts  and  orders  with  an  estimated 
total  value  above  the  simplified 
acquisition  threshold. 

(ii)  All  fixed-price  service  contracts 
awarded  and  orders  issued  according  to 
the  following  thresholds: 

(A)  Awarded  or  issued  in  Fiscal  Year 

2014,  with  an  estimated  total  value  of 
$2.5  million  or  greater. 

(B)  Awarded  or  issued  in  Fiscal  Year 

2015,  with  an  estimated  total  value  of  $1 
million  or  greater. 

(C)  Awarded  or  issued  in  Fiscal  Year 

2016,  emd  subsequent  years,  with  an 
estimated Jotal  value  of  $500,000  or 
greater. 

(3)  Reporting  is  required  for  all  first- 
tier  subcontracts  for  services  as 
prescribed  in  paragraphs  (a)(2)(i)  and  (ii) 
of  this  section. 

(b)  Agency  reporting  responsibilities. 
(1)  Agencies  shall  ensure  that 
contractors  comply  with  the  reporting 
requirements  of  52.204-14,  Service 
Contract  Reporting  Requirements  and 
52.204-15,  Service  Contract  Reporting 
Requirements  for  Indefinite-Delivery 
Contracts.  Agencies  shall  review 


contractor  reported  information  for 
reasonableness  and  consistency  with 
available  contract  information.  The 
agency  is  not  required  to  address  data 
for  which  the  agency  would  not 
normally  have  supporting  information. 

In  the  event  the  agency  believes  that 
revisions  to  the  contractor  reported 
information  are  warremted,  the  agency 
shall  notify  the  contractor  no  later  than 
November  15.  By  November  30,  the 
contractor  shall  revise  the  report,  or 
document  its  rationale  for  the  agency. 
Authorized  agency  officials  may  review 
the  reports  at  www.sam.gov. 

(2)  Agencies  are  required  to  compile 
annually  an  inventory  of  service 
contracts  performed  for,  or  on  behalf  of, 
the  agency  during  the  prior  fiscal  year 
in  order  to  determine  the  extent  of  the 
agency’s  reliance  on  service  contractors. 
Agencies  shall  submit  a  service  contract 
inventory  to  OMB  by  January  15 
annually.  Then,  each  agency  must  post 
the  inventory  on  its  Web  site  and 
publish  a  Federal  Register  Notice  of 
Availability  by  February  15  annually. 

(3)  Most  of  the  required  information  is 
already  collected  in  the  Federal 
Procurement  Data  System  (FPDS). 
Information  not  collected  in  FPDS  will 
be  provided  by  the  contractor,  as 
specified  in  52.204-14,  Service  Contract 
Reporting  Requirements  and  52.204-15, 
Service  Contract  Reporting 
Requirements  for  Indefinite-Delivery 
Contracts. 

4.1704  Contracting  officer  responsibilities. 

(a)  For  other  than  indefinite-delivery 
contracts,  the  contracting  officer  shall 
ensure  that  52.204-14,  Service 
Reporting  Requirement,  is  included  in 
solicitations,  contracts,  and  orders  as 
prescribed  at  4.1705.  For  indefinite- 
delivery  contracts,  the  contracting 
officer  who  awarded  the  contract  shall 
ensure  that  52.204-15,  Service  Contract 
Reporting  Requirements  for  Indefinite- 
Delivery  Contracts,  is  included  in 
solicitations  and  contracts  as  prescribed 
at  4.1705.  The  contracting  officer  at  the- 
order  level  shall  verify  the  clause’s 
inclusion  in  the  contract. 

(b)  If  the  contractor  fails  to  submit  a 
report  in  a  timely  manner,  the 
contracting  officer  shall  exercise 
appropriate  contractual  remedies.  In 
addition,  the  contracting  officer  shall 
make  the  contractor’s  failure  to  comply 
with  the  reporting  requirements  a  part 
of  the  contractor’s  performance 
information  under  subpart  42.15. 

4.1705  Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  52.204-14,  Service 
Contract  Reporting  Requirements,  in 
solicitations  and  contracts  for  services 
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(including  construction)  that  meet  or 
exceed  the  thresholds  at  4.1703,  except 
for  indefinite-delivery  contracts.  This 
clause  is  not  required  for  actions 
entirely  funded  by  DoD,  contracts 
awarded  with  a  generic  DUNS  number, 
or  in  classified  solicitations,  contracts, 
or  orders. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.204-15,  Service 
Contract  Reporting  Requirements  for 
Indefinite-Delivery  Contracts,  in 
solicitations  and  indefinite-delivery 
contracts  for  services  (including 
construction)  where  one  or  more  orders 
issued  thereunder  are  expected  to  each 
meet  or  exceed  the  thresholds  at  4.1703. 
This  clause  is  not  required  for  actions 
entirely  funded  by  DoD,  contracts 
awarded  with  a  generic  DUNS  number, 
or  in  classified  solicitations,  contracts, 
or  orders. 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

■  4.  Amend  section  8.404  by  adding 
paragraph  (i)  to  read  as  follows: 

8.404  Use  of  Federal  Supply  Schedules. 

^  ic  ic  "k  k  k 

(i)  Ensure  that  service  contractor 
reporting  requirements  are  met  in 
accordance  with  subpart  4.17,  Service 
Contracts  Inventory. 

PART  17— SPECIAL  CONTRACTING 
METHODS 

■  5.  Revise  section  17.504  to  read  as 
follows: 

17.504  Reporting  requirements. 

(a)  The  senior  procurement  executive 
for  each  executive  agency  shall  submit 
to  the  Director  of  OMB  an  annual  report 
on  interagency  acquisitions,  as  directed 
by  OMB. 

(b)  The  contracting  officer  for  the 
servicing  agency  shall  ensure  that 
service  contractor  reporting 
requirements  are  met  in  accordance 
with  subpart  4.17,  Service  Contracts 
Inventory. 

PART  37— SERVICE  CONTRACTING 

■  6.  The  authority  citation  for  48  CFR 
part  37  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  51  U.S.C.  20113. 

■  7.  Amend  section  37.103  by  adding 
paragraph  (e)  to  read  as  follows: 

37.103  Contracting  officer  responsibility. 

*  ★  ★  k  k  k 

(e)  Ensure  that  service  contractor 
reporting  requirements  are  met  in 
accordance  with  subpart  4.17,  Service 
Contracts  Inventory. 


PART  52— SQUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

■  8.  The  authority  citation  for  48  CFR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  51  U.S.C.  20113. 

■  9.  Add  sections  52.204-14  and 

52.204- 15  to  read  as  follows: 

52.204- 14  Service  Contact  Reporting 
Requirements. 

As  prescribed  in  4.1705(a),  insert  the 
following  clause: 

Service  Contract  Reporting 
Requirements  (Jan  2014) 

(a)  Definition. 

First-tier  subcontract  means  a  subcontract 
awarded  directly  by  the  Contractor  for  the 
purpose  of  acquiring  supplies  or  services 
(including  construction)  for  performance  of  a 
prime  contract.  It  does  not  include  the 
Contractor’s  supplier  agreements  with 
vendors,  such  as  long-term  arrangements  for 
materials  or  supplies  that  benefit  multiple 
contracts  and/or  the  costs  of  which  are 
normally  applied  to  a  Contractor’s  general 
and  administrative  expenses  or  indirect 
costs. 

(b)  The  Contractor  shall  report,  in 
accordance  with  paragraphs  (c)  and  (d)  of 
this  clause,  annually  by  October  31,  for 
services  performed  under  this  contract 
during  the  preceding  Government  fiscal  year 
(October  1-September  30). 

(c)  The  Contractor  shall  report  the 
following  information:  . 

(1)  Contract  number  and,  as  applicable, 
order  number. 

(2)  The  total  dollar  amount  invoiced  for 
services  performed  during  the  previous 
Government  fiscal  year  under  the  contract. 

(3)  The  number  of  Contractor' direct  labor 
hours  expended  on  the  services  performed 
during  the  previous  Government  fiscal  year. 

(4)  Data  reported  by  subcontractors  under 
paragraph  (f)  of  this  clause. 

(d)  The  information  required  in  paragraph 

(c)  of  this  clause  shall  be  submitted  via  the 
internet  at  www.sam.gov.  (See  SAM  User 
Guide).  If  the  Contractor  fails  to  submit  the 
report  in  a  timely  manner,  the  contracting 
officer  will  exercise  appropriate  contractual 
remedies.  In  addition,  the  Contracting  Officer 
will' make  the  Contractor’s  failure  to  comply 
with  the  reporting  requirements  a  part  of  the 
Contractor’s  performance  information  under 
FAR  subpart  42.15. 

(e)  Agencies  will  review  Contractor 
reported  information  for  reasonableness  and 
consistency  with  available  contract 
information.  In  the  event  the  agency  believes 
that  revisions  to  the  Contractor  reported 
information  are  warranted,  the  agency  will 
notify  the  Contractor  no  later  than  November 
15.  By  November  30,  the  Contractor  shall 
revise  the  report,  or  document  its  rationale 
for  the  agency. 

(f) (1)  The  Contractor  shall  require  each 
first-tier  subcontractor  providing  services 
under  this  contract,  with  subcontract(s)  each 
valued  at  or  above  the  thresholds  set  forth  in 
4.1703(a)(2),  to  provide  the  following 


detailed  information  to  the  Contractor  in 
sufficient  time  to  submit  the  report: 

(1)  Subcontract  number  (including 
subcontractor  name  and  DUNS  number);  and 

(ii)  The  number  of  first-tier  subcontractor 
direct-labor  hours  expended  on  the  services 
performed  during  the  previous  Government 
fiscal  year. 

(2)  'The  Contractor  shall  advise  the 
subcontractor  that  the  information  will  be 
made  available  to  the  public  as  required  by 
section  743  of  Division  C  of  the  Consolidated 
Appropriations  Act,  2010. 

(End  of  clause) 

52.204-15  Service  Contract  Reporting 
Requirements  for  Indefinite-Delivery 
Contracts. 

As  prescribed  in  4.1705(b),  insert  the 
following  clause: 

Service  Contract  Reporting 
Requirements  for  Indefinite-Delivery 
Contracts  (January  30,  2014) 

(a)  Definition. 

First-tier  subcontract  means  a  subcontract 
awarded  directly  by  the  Contractor  for  the 
purpose  of  acquiring  supplies  or  services 
(including  construction)  for  performance  of  a 
prime  contract.  It  does  not  include  the 
Contractor’s  supplier  agreements  with 
vendors,  such  as  long-term  arrangements  for 
materials  or  supplies  that  benefit  multiple 
contracts  and/or  the  costs  of  which  are" 
normally  applied  to  a  Contractor’s  general 
and  administrative  expenses  or  indirect 
costs. 

(b)  The  Contractor  shall  report,  in 
accordance  with  paragraphs  (c)  and  (d)  of 
this  clause,  annually  by  October  31,  for 
services  performed  during  the  preceding 
Government  fiscal  year  (October  1- 
September  30)  under  this  contract  for  orders 
that  exceed  the  thresholds  established  in 
4.1703(a)(2). 

(c)  The  Cbntractor  shall  report  the 
following  information: 

(1)  Contract  number  and  order  number. 

(2)  The  total  dollar  amount  invoiced  for 
services  performed  during  the  previous 
Government  fiscal  year  under  the  order. 

(3)  The  number  of  Contractor  direct  labor 
hours  expended  on  the  services  performed 
during  the  previous  Government  fiscal  year. 

(4.)  Data  reported  by  subcontractors  under 
paragraph  (f)  of  this  clause. 

(d)  The  information  required  in  paragraph 
(c)  of  this  clause  shall  be  submitted  via  the 
internet  at  www.sam.gov.  (See  SAM  User 
Guide).  If  the  Contractor  fails  to  submit  the 
report  in  a  timely  manner,  the  Contracting 
Officer  will  exercise  appropriate  contractual 
remedies.  In  addition,  the  Contracting  Officer 
will  make  the  Contractor’s  failure  to  comply 
with  the  reporting  requirements  a  part  of  the 
Contractor’s  performance  information  under 
FAR  subpart  42.15. 

(e)  Agencies  will  review  Contractor 
reported  information  for  reasonableness  and 
consistency  with  available  contract 
information.  In  the  event  the  agency  believes 
that  revisions  to  the  Contractor  reported 
information  are  warranted,  the  agency  will 
notify  the  Contractor  no  later  than  November 
15.  By  November  30,  the  Contractor  shall 
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revise  the  report,  or  document  its  rationale 
for  the  agency. 

(f)(1)  The  Contractor  shall  require  each 
first-tier  subcontractor  providing  services 
under  this  contract,  with  subcontract(s)  each 
valued  at  or  above  the  thresholds  set  forth  in 
4.1703(a)(2),  to  provide  the  following 
detailed  information  to  the  Contractor  in 
sufiicient  time  to  submit  the  report: 

(1)  Subcontract  number  (including 
subcontractor  name  and  DUNS  number),  and 

(ii)  The  number  of  first-tier  subcontractor 
direct-labor  hours  expended  on  the  services 
performed  during  the  previous  Government 
fiscal  year. 

(2)  Tlie  Contractor  shall  advise  the 
subcontractor  that  the  information  will  be 
made  available  to  the  public  as  required  by 
section  743  of  Division  C  of  the  Consolidated 
Appropriations  Act,  2010. 

(End  of  clause) 

■  10.  Amend  section  52.212-5  by — 

■  a.  Revising  the  date  of  the  clause; 

■  b.  Redesignating  paragraphs  (b)(6) 
through  (b)(51)  as  paragraphs  (b)(8) 
through  (b)(53),  respectively;  and 

■  c.  Adding  new  paragraphs  (b)(6)  and 
(b)(7). 

The  revised  and  added  text  reads  as 
follows: 

52.21 2-5  Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders — Commercial  Items. 
***** 

Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders — Commercial  Items 
()AN  2014) 

***** 

(b).  .  . 

_ (6)  52.204—14,  Service  Contract 

Reporting  Requirements  (JAN  2014)  (Pub.  L. 
111-117,  section  743  of  Div.  C). 

_ (7)  52.204-15,  Service  Contract 

Reporting  Requirements  for  Indefinite- 
Delivery  Contracts  (JAN  2014)  (Pub.  L.  111- 
117,  section  743  of  Div.  C). 

*  *  *  *  *  ' 

[FR  Doc.  2013-31148  Filed  12-30-13;  8:45  am] 
BILLING  CODE  6S20-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  7, 8, 9,  and  52 

[FAC  2005-72;  FAR  Case  2009-024;  Kern 
II;  Docket  No.  201 V-0086,  Sequence  No.  1] 

RIN  9000-AM07 

Federal  Acquisition  Regulation; 
Prioritizing  Sources  of  Supplies  and 
Services  for  Use  by  the  Government 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  DoD,  GSA,  and  NASA  are 
issuing  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
update  and  clarify  the  priority  of 
sources  of  supplies  and  services  for  use 
by  the  Government. 

DATES:  Elective:  January  30,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karlos  Morgan,  Procurement  Analyst,  at 
202-501-2364,  for  clarification  of 
content.  For  information  pertaining  to 
status  or  publication  schedules,  contact 
the  Regulatory  Secretariat  at  202-501- 
4755,'  Please  cite  FAC  2005-72,  FAR 
Case  2009-024. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

•  DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
76  FR  34634  on  June  14,  2011,  to  amend 
the  Federal  Acquisition  Regulation 
(FAR)  to  limit  the  section  of  the  FAR 
addressing  the  priorities  for  use  of 
(Government  supply  sources  to  a 
discussion  of  the  mandatory 
Government  sources  of  supplies  and 
services.  Seventy-nine  respondents 
submitted  comments.  Most  respondents 
requested  that  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  be 
performed.  Based  on  the  comments,  the 
Civilian  Agency  Acquisition  Council 
and  the  Defense  Acquisition  Regulations 
Council  (the  Councils)  performed  an 
IRFA  after  the  initial  publication  of  the 
proposed  rule.  The  I^A  was  published 
in  the  Federal  Register  at  77  FR  54872 
on  September  6,  2012.  Six  respondents 
submitted  comments  in  response  to  the 
Notice  of  Correction. 

n.  Discussion  and  Analysis 

The  Councils  reviewed  the  comments 
in  the  development  of  the  final  rule.  A 


discussion  of  the  comments  and  the 
changes  made  to  the  rule  as  a  result  of 
those  comments  are  provided  as 
follows: 

A.  Summary  of  Significant  Changes  . 

•  Language  was  added  at  FAR 
7.102(a)  to  require  consideration  of 
existing  contracts  before  creating  new 
contracts. 

•  TAR  8.002(a)(l)(i)  was  revised  to 
read  “Inventories  of  the  requiring 
agency”  for  clarification. 

•  FAR  8.003(d)  has  been  revised  to 
note  that  the  Defense  National  Stockpile 
Center  has  been  renamed  “DLA 
Strategic  Materials”. 

•  FAR  8.004  was  revised  to  note  that 
the  sources  listed  in  8.004(a)  are  not 
listed  in  any  order  of  priority. 

•  A  sentence  was  added  to  FAR  8.004 
reminding  users  that  when  satisfying 
requirements  from  non-mandatory 
sources,  they  should  refer  to  FAR 
7.105(b)  and  part  19  regarding 
consideration  of  small  business, 
veteran-owned  small  business,  service- 
disabled  veteran-owned  small  business, 
HUBZone  small  business,  small 
disadvantaged  business  (including  8(a) 
participants),  and  women-owned  small 
business  concerns.  Use  of  these  sources 
can  be  counted  towards  an  agency’s 
small  business  contracting  goals. 

B.  Analysis  of  Public  Comments 

1.  Federal  Strategic  Sourcing  Initiative 
(FSSI)  Blanket  Purchase  Agreement 
(BP A)  for  Office  Supplies 

Comment:  Most  respondents  believe 
the  rule  is  both  unnecessary  and 
damaging  to  competition  from  small 
businesses  throughout  their  industry. 
The  FSSI  program  has  curtailed  their 
Federal  market  business  which  led  to 
reduction  in  employees’  hours. 

Response:  The  purpose  of  the  rule  is 
to  update  and  clarify  the  order  of 
priority  at  FAR  8.002,  and  add  a  new 
section  to  encourage  agencies  to  give 
consideration  to  using  certain  existing 
non-mandatory  sources  to  leverage 
agency  buying  power  and  achieve 
administrative  efficiencies  that  reduce 
costs  and  produce  savings  for  our 
taxpayers.  The  rule  does  not  change 
how  agencies  are  purchasing  supplies 
and/or  services  under  Federal  Supply 
Schedules. 

No  new  mandatory  sources  are 
proposed  for  consideration,  only 
existing  sources  were  included  for 
informational  purposes.  The  existing 
non-mandatory  sources  are  being  listed 
prior  to  commercial  sources,  but 
agencies  remain  free  to  compete  their 
requirements  among  commercial 
sources  of  supply,  where  it  is  in  their 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


80377 


best  interest  to  meet  their  needs  through 
open-market  procurement. 

2.  Competition 

Comment:  Respondents  indicated  that 
the  proposed  rule  would  severely 
hamper  competition  in  the  Federal 
market  place. 

Response:  This  rule  does  not  impede 
competition.  No  new  mandatory  sources 
are  proposed  for  consideration  under 
this  rule.  Existing  sources  were 
included  for  informational  purposes,  as 
a  means  of  supporting  market  research, 
which  is  required  hy  law  (41  U.S.C. 
3301(a)(2))  for  the  procurement  of 
supplies  and  services.  Competition  in 
the  open  market  will  continue  if  it  is  in 
an  agency’s  best  interests  to  meet  its 
needs  through  open-market 
procurement. 

3.  Federal  Supply  Schedule  (FSS) 
Contracts 

Comment:  A  respondent  stated  that 
the  proposed  rule  is  not  clear  about 
whether  the  contracting  officer  must 
check  and  use  contracts  under  FSS  if 
there  is  an  FSS  holder  that  can  meet  the 
agency’s  needs. 

Response:  The  use  of  FSS  is  not 
required.  However,  under  FAR 
7.102(a)(4)  of  the  final  rule,  agencies  are 
encouraged  to  consider  using  FSS  and 
other  existing  vehicles  before 
considering  sources  in  the  open  market. 

4.  The  Murray  Benjamin  Electric 
Company  Protest 

Comment:  One  respondent  indicated 
that  use  of  FSS  is  mandatory  if  the 
schedule  holder  is  able  to  meet  the 
agency’s  needs.  The  respondent  stated 
that  the  Mtirray  Benjamin  case  is 
ambiguous  and  the  Government 
interpretation  is  faulty. 

Response:  The  final  rule  amends  FAR 
part  8  to  clarify  that  use  of  FSS  is  not 
mandatory.  Rather,  as  part  of  good 
market  research,  agencies  are 
encouraged  to  consider  using  FSS  and 
other  existing  vehicles  before 
considering  sources  in  the  open  market. 

5.  FAR  Case  2008-003 

Comment:  One  respondent  indicated 
that  the  proposed  rule  undermines  the 
intent  behind  the  rule  change  from  FAR 
Case  2008-003.  According  to  the 
respondent,  2008-003  final  rule  requires 
competition  within  the  FSS  for 
contracts  over  the  simplified  acquisition 
threshold.  The  respondent  believed  that 
the  proposed  rule  requires  competition 
to  the  open  market,  not  just  within  FSS. 

Response:  Final  rule  2008-003, 
“Public  Disclosure  of  Justification  and 
Approval  Documents  for 
Noncompetitive  Contracts,’’  which 


required  posting  justification  and 
approval  documents  for  noncompetitive 
contracts,  did  not  apply  to  placement  of 
orders  under  the  FSS.  FAR  Case  2007- 
012,  “Requirements  for  Acquisitions 
Pursuant  to  Multiple-Award  Contracts,” 
which  implemented  section  863  of  the 
Duncan  Hunter  National  Defense  Act  for 
Fiscal  Year  2009,  required  posting  of 
sole  source  task  or  delivery  orders  in 
excess  of  the  simplified  acquisition  - 
threshold  that  are  placed  against 
multiple  award  contracts.  This  rule  is 
consistent  with  the  intent  of  FAR  Case 
2007-012  to  provide  enhanced 
competition. 

6.  Other  Requested  Changes  to  FAR 
Part  8 

Comment:  A  respondent  indicated 
that  the  rule  should  not  include 
Governmentwide  Acquisition  Contracts 
(GWACs)  in  FAR  part  8  and  give  them 
the  same  level  of  priority  as  FSS 
contracts. 

Response:  The  inclusion  of  GWACs  in 
FAR  part  8  is  appropriate  as  they  are 
existing  contract  vehicles  available  for 
use  by  multiple  agencies.  Agencies  are 
encouraged  to  consider  existing  vehicles 
prior  to  awarding  new  contracts.  > 

Comment:  A  respondent 
recommended  that  FAR  8.004  be  revised 
to  include  text  that  explains  that  the 
enumerated  contracts  are  not,  as  the 
preamble  to  the  proposed  rule  notes, 
listed  in  any  order  of  priority. 

Response:  The  language  of  the  final 
rule  was  revised  to  include  this 
clarification. 

7.  Comments  Submitted  on  the  IRFA 

Comment:  Several  respondents 
expressed  their  disappointment  with  the 
rule  and  suggested  further  study  of  the 
negative  impacts  of  the  rule. 

Response:  Because  the  rule  reflects 
existing  policy  and  practices,  there  is  no 
need  to  conduct  additional  economic 
impact  analysis  and  other  research 
called  for  by  the  respondents. 

Comment:  Various  respondents 
expressed  dissatisfaction  with  FSSI,  due 
to  a  perceived  impediment  to 
competition. 

Response:  The  reference  to  FSSI 
agreements  in  FAR  8.004(a)(1)  of  the 
final  rule  is  provided  as  an  example  of 
existing  non-mandatory  sources  that 
agencies  are  encouraged  to  consider  as 
part  of  their  market  research  before 
considering  open  market  sources. 

Comment:  One  respondent 
recommended  requiring  documentation 
in  the  contract  file  to  reflect  why  an 
existing  source  does  not  meet  the 
Government’s  needs. 

Response:  This  type  of  documentation 
may  be  appropriate  as  part  of  the  market 


research  process  detailed  in  FAR  part 
10,  Market  Research,  and,  in  many 
cases,  is  already  required  by  agency 
supplements  to  FAR  part  10. 

Comment:  One  respondent 
recommended  that  the  Government 
require  agencies  to  consider  the  use  of 
existing  sources  rather  than  merely 
encouraging  them  to  do  so. 

Response:  The  final  rule  amends  FAR 
7.102(a)  to  require,  as  part  of  acquisition 
planning,  appropriate  consideration  of 
the  use  of  pre-existing  contracting 
(including  interagency  and  intra-agency 
contracts)  to  fulfill  requirements  before 
awarding  new  contracts. 

III.  Executive  Orders  12866  and  13563 

Executive  Orders  (E.O.s)  12866  and 
13563  direct  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  E.0. 13563  emphasizes  the 
importance  of  quantifying  both  costs 
and  benefits,  of  reducing  costs,  of 
harmonizing  rules,  and  of  promoting 
flexibility.  This  is  a  significant 
regulatory  action  and,  therefore,  was 
subject  to  review  under  section  6(b)  of 
E.0. 12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

IV.  Regulatory  Flexibility  Act 

DoD,  GSA,  and  NASA  have  prepared 
a  Final  Regulatory  Flexibility  Analysis 
(FRFA)  consistent  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
FRFA  is  summarized  as  follows: 

Considerable  concern  was  expressed  by 
small  business  entities  with  the  concept  and 
practice  of  strategic  sourcing  as  evidenced 
through  FSSI  agreements.  However,  the  rule 
itself  only  references  FSSI  agreements  as  an 
example  of  existing  contract  sources  that 
agencies,  as  part  of  good  market  research,  are 
encouraged  to  consider  using  before 
considering  sources  in  the  open  market.  After 
due  consideration  of  pre-existing  contracts, 
agencies  remain  free  to  compete  their 
requirements  among  commercial  sources  of 
supply. 

No  significant  changes  were  made  from  the 
proposed  rule  in  response  to  comments  on 
the  IRFA. 

No  comments  were  submitted  by  the  Chief 
Counsel  for  Advocacy  of  the  Small  Business 
Administration. 

This  rule  deals  with  the  order  of  preference 
for  sources  that  must  be  considered,  and  to 
distinguish  them  from  sources  that  should  be 
considered  where  an  agency  is  unable  to 
satisfy  requirements  for  supplies  and  services 
from  mandatory  sources.  This  rule  will  not 
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affect  how  many  small  businesses  are 
awarded  this  type  of  contract. 

This  rule  does  not  add  any  new 
information  collection  requirements. 

Interested  parties  may  obtain  a  copy 
of  the  FRFA  from  the  Regulatory 
SecretJU’iat.  The  Regulatory  Secretariat 
has  submitted  a  copy  of  the  FRFA  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

V.  Paperwork  Reduction  Act 

The  final  rule  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

List  of  Subjects  in  48  CFR  Parts  7,  8,  9, 
and  52 

Government  procurement. 

Dated;  December  19,  2013. 

William  Clark, 

Acting  Director,  Office  of  Government-wide 
Acquisition  Policy.  Office  of  Acquisition 
Policy,  Office  of  Government-wide  Policy. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  7,  8,  9,  and  52  as 
set  forth  below: 

■  1.  The  authority  citation  for  48  CFR 
parts  7,  8,  9,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  121(c):  10  U.S.C. 
chapter  137;  and  51  U.S.C.  20113. 

PART  7— ACQUISITION  PLANNING 

■  2.  Amend  section  7.102  by  revising 
paragraph  (a)  to  read  as  follows: 

7.102  Policy. 

(a)  Agencies  shall  perform  acquisition 
planning  and  conduct  market  research 
(see  part  10)  for  all  acquisitions  in  order 
to  promote  and  provide  for — 

(1)  Acquisition  of  commercial  items 
or,  to  the  extent  that  commercial  items 
suitable  to  meet  the  agency’s  needs  are 
not  available,  nondevelopmental  items, 
to  the  maximum  extent  practicable  (10 
U.S.C.  2377  and  41  U.S.C.  251,  et  seq.); 

(2)  Full  and  open  competition  (see 
part  6)  or,  when  full  and  open 
competition  is  not  required  in 
accordance  with  Part  6,  to  obtain 
competition  to  the  maximum  extent 
practicable,  with  due  regard  to  the 
nature  of  the  supplies  or  services  to  be 
acquired  (10  U.S.C.  2301(a)(5)  and  41 
U.S.C.  253a(a)(l)); 

(3)  Selection  of  appropriate  contract 
type  in  accordance  with  part  16;  and 

•  (4)  Appropriate  consideration  of  the 
use  of  pre-existing  contracts,  including 
interagency  and  intra-agency  contracts, 
to  fulfill  the  requirement,  before 


awarding  new  contracts.  (See  8.002 
through  8.004  and  subpart  17.5). 

*  It  It  It  it 

PART  8— REQUIRED  SQURCES  OF 
SUPPLIES  AND  SERVICES 

■  3.  Revise  section  8.000  to  read  as 
follows: 

8.000  Scope  of  part. 

This  part  deals  with  prioritizing 
sources  of  supplies  and  services  for  use 
by  the  Government. 

■  4.  Revise  section  8.002  to  read  as 
follows: 

8.002  Priorities  for  use  of  mandatory 
Government  sources. 

(a)  Except  as  required  by  8.003,  or  as 
othTerwise  provided  by  law,  agencies 
shall  satisfy  requirements  for  supplies 
and  services  from  or  through  the 
mandatory  Government  sources  and 
publications  listed  below  in  descending . 
order  of  priority: 

[1)  Supplies,  (i)  Inventories  of  the 
requiring  agency. 

(ii)  Excess  from  other  agencies  (see 
subpart  8.1). 

(iii)  Federal  Prison  Industries,  Inc. 

(see  subpart  8.6). 

(iv)  Supplies  that  are  on  the 
Procmrement  List  maintained  by  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
(see  Subpart  8.7). 

(v)  Wholesale  supply  sources,  such  as 
stock  programs  of  the  General  Services 
Administration  (GSA)  (see  41  CFR  101-^ 
26.3),  the  Defense  Logistics  Agency  (see 
41  CFR  101-26.6),  the  Department  of 
Veterans  Affairs  (see  41  CFR  101- 
26.704),  and  military  inventory  control 
points. 

(2)  Services.  Services  that  are  on  the 
Procurement  List  maintained  by  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
(see  subpart  8.7). 

(b)  Sources  other  than  those  listed  in 
paragraph  (a)  of  this  section  may  be 
used  as  prescribed  in  41  CFR  101- 
26.301  and  in  an  unusual  and 
compelling  urgency  as  prescribed  in 
6.302-2  and  in  41  CFR  101-25.101-5. 

(c)  The  statutory  obligation  for 
Government  agencies  to  satisfy  their 
requirements  for  supplies  or  services 
available  from  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  also  applies  when 
contractors  purchase  the  supplies  or 
services  for  Government  use. 

■  5.  Revise  section  8.003  to  read  as 
follows: 

8.003  Use  of  other  mandatory  sources. 

Agencies  shall  satisfy  requirements 
for  the  following  supplies  or  services 


from  or  through  specified  sources,  as 
applicable: 

(a)  Public  utility  services  (see  part  41). 

(b)  Printing  and  related  supplies  (see 
subpart  8.8). 

(c)  Leased  motor  vehicles  (see  subpart 

8.11). 

(d)  Strategic  and  critical  materials 
(e.g.,  metals  and  ores)  from  inventories 
exceeding  Defense  National  Stockpile 
requirements  (detailed  information  is 
available  from  the  DLA  Strategic 
Materials,  8725  John  J.  Kingman  Rd., 
Suite  3229,  Fort  Belvoir,  VA  22060- 
6223. 

(e)  Helium  (see  subpart  8.5 — 
Acquisition  of  Helium). 

■  6.  Redesignate  section  8.004  as  section 
8.005;  and  add  a  new  section  8.004  to 
read  as  follows:  » 

8.004  Use  of  other  sources. 

If  an  agency  is  unable  to  satisfy 
requirements  for  supplies  and  services 
from  the  mandatory  sources  listed  in 
8.002  and  8.003,  agencies  are 
encouraged  to  consider  satisfying 
requirements  from  or  through  the  non- 
maridatory  sources  listed  in  paragraph 
(a)  of  this  section  (not  listed  in  any 
order  of  priority)  before  considering  the 
non-mandatory  source  listed  in 
paragraph  (b)  of  this  section.  When 
satisfying  requirements  from  non¬ 
mandatory  sources,  see  7.105(b)  and 
part  19  regarding  consideration  of  small 
business,  veteran-owned  small  business, 
service-disabled  veteran-owned  small 
business,  HUBZone  small  business, 
small  disadvantaged  business  (including 
8(a)  participants),  and  women-owned 
small  business  concerns. 

(a) (1)  Supplies.  Federal  Supply 
Schedules,  Governmentwide  acquisition 
contracts,  multi-agency  contracts,  and 
any  other  procurement  instruments 
intended  for  use  by  multiple  agencies, 
including  blanket  purchase  agreements 
(BP As)  under  Federal  Supply  Schedule 
contracts  (e.g.,  Federal  Strategic 
Sourcing  Initiative  (FSSI)  agreements 
accessible  at  http://www.gsa.gov/fssi 
(see  also  5.601)). 

(2)  Services.  Agencies  are  encouraged 
to  consider  Federal  Prison  Industries, 
Inc.,  as  well  as  the  sources  listed  in 
paragraph  (a)(1)  of  this  section  (see 
subpart  8.6). 

(b)  Commercial  sources  (including 
educational  and  non-profit  institutions) 
in  the  open  market. 

8.402  [Amended] 

■  7.  Amend  section  8.402  by  removing 
from  paragraph  (a)  “(see  8.002)’’  and 
adding  “(see  8.004)’’  in  its  place. 
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PART  9— CONTRACTOR 
QUALIFICATIONS 

9.405-1  [Amended] 

■  8.  Amend  section  9.405-1  by 
removing  from  paragraph  (b)(2) 
“optional  use”. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.208-9  [Amended] 

■  9.  Amend  section  52.208-9  by 
removing  from  the  introductory 
paragraph  “8.004”  and  adding  “8.005” 
in  its  place. 

IFR  Doc.  2013-31149  Filed  12-30-13;  8:45  am] 
BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  22, 25,  and  52 

[FAC  2005-72;  FAR  Case  2018-021;  Item 
IV;  Docket  No.  2013-0021,  Sequence  No. 
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RIN  9000-AM67 

Federal  Acquisition  Regulation;  Trade 
Agreements  Thresholds 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  DoD,  GSA,  and  NASA  are 
issuing  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
incorporate  revised  thresholds  for 
application  of  the  World  Trade 


Organization  Government  Procurement 
Agreement  and  the  Free  Trade 
Agreements,  as  determined  by  the 
United  States  Trade  Representative. 
DATES:  Effective  Date;  January  1,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Cecelia  L.  Davis,  Procurement  Analyst, 
at  202-219-0202  for  clarification  of 
content.  For  information  pertaining  to 
status  or  publication  schedules,  contact 
the  Regulatory  Secretariat  at  202-501- 
4755.  Please  cite  FAC  2005-72,  FAR 
case  2013-021. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Every  two  years,  the  trade  agreements 
thresholds  are  adjusted  according  to  a 
pre-determined  formula  under  the 
agreements.  These  thresholds  become 
effective  on  January  1,  2014.  On 
December  18,  2013  (78  FR  76700),  the 
United  States  Trade  Representative 
published  new  procurement  thresholds. 
The  United  States  Trade  Representative 
has  specified  the  following  new 
thresholds: 


Trade  agreement 

Supply  contract 
(equal  to  or 
exceeding) 

Service  contract 
(equal  to  or 
exceeding) 

Construction 
contract 
(equal  to  or 
exceeding) 

WTO  GPA . . . 

$204,000 

$204,000 

$7,864,000 

FT  As: 

Australia  FTA . 

79,507 

79,507 

7,864,000 

Bahrain  FTA  . . 

204,000 

204,000 

10,335,931 

CAFTA-DR  (Costa  Rica,  Dominican  Republic,  El  Salvador,  Guatemala,  Hon- 

duras,  and  Nicaragua)  . 

79,507 

79,507 

7,864,000 

Chile  FTA . 

79,507 

79,507 

7,864,000 

Colombia  FTA . . . 

79,507 

79,507 

7,864,000 

Korea  FTA  . 

100,000 

100,000 

7,864,000 

Morocco  FTA  . 

204,000 

204,000 

7,864,000 

NAFTA: 

— Canada . 

25,000 

79,507 

10,335,931 

— Mexico . . . 

79,507 

79,507 

10,335,931 

Omari  FTA  . ! . 

204,000 

204,000 

10,335,931 

Panama  FTA  . . . 

204,000 

204,000 

7,864,000 

Peru  FTA  . 

204,000 

204,000 

7,864,000 

Singapore  FTA  . 

79,507 

79,507 

7,864,000 

Israeli  Trade  Act  . 

50,000 

II.  Discussion  and  Analysis 

This  final  rule  implements  the  new 
thresholds  in  FAR  subpart  25.4,  Trade 
Agreements,  and  other  sections  in  the 
FAR  that  include  trade  agreements 
thresholds  (i.e.,  22.1503,  25.202,  25.603, 
25.1101,  and  25.1102). 

In  addition,  changes  are  required  to 
the  clauses  52.204-8,  Annual 
Representations  and  Certifications,  and 
52.222-19,  Child  Labor — Cooperation 
with  Authorities  and  Remedies,  with 
conforming  changes  to  the  clause  dates 
in  52.212-5,  Contract  Terms  and 
Conditions  Required  to  Implement 
Statutes  or  Executive  Orders — 


Commercial  Items,  and  52.213-4,' Terms 
and  Conditions — Simplified 
Acquisitions  (Other  Them  Commercial 
Items). 

III.  Publication  of  This  Final  Rule  for 
Public  Comment  Is  Not  Required  by 
Statute 

“Publication  of  proposed 
regulations,”  41  U.S.C.  1707,  is  the 
statute  which  applies  to  the  publication 
of  the  Federal  Acquisition  Regulation. 
Paragraph  (a)(1)  of  the  statute  requires 
that  a  procurement  policy,  regulation, 
procedure  or  form  (including  an 
amendment  or  modification  thereof) 
must  be  published  for  public  comment 


if  it  relates  to  the  expenditure  of 
appropriated  funds,  and  has  either  a 
significant  effect  beyond  the  internal 
operating  procedures  of  the  agency 
issuing  the  policy^  regulation,  procedure 
or  form,  or  has  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors.  This  final  rule  is  not  required 
to  be  published  for  public  comment, 
because  it  only  adjusts  the  thresholds 
according  to  pre-determined  formula  to 
adjust  for  changes  in  economic 
conditions,  thus  maintaining  the  status 
quo,  without  significant  effect  beyond 
the  internal  operating  procedures  of  the 
Government. 


« 
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IV.  Executive  Orders  12866  and  13563 

Executive  Orders  (EO.s)  12866  and 
13563  direct  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  E.0. 13563  emphasizes  the 
importance  of  quantifying  both  costs 
and  benefits,  of  reducing  costs,  of 
harmonizing  rules,  and  of  promoting 
flexibility.  This  is  not  a  significant 
regulatory  action  and,  therefore,  was  not 
subject  to  review  under  Section  6(b)  of 
E.0. 12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  this  final 
rule  does  not  constitute  a  significant 
FAR  revision  and  41  U.S.C.  1707  does 
not  require  publication  for  public . 
comment. 

VI.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  apply,  because 
the  final  rule  affects  the  prescriptions 


for  use  of  the  certification  and 
information  collection  requirements  in 
the  provisions  at  52.225—4  (OMB 
Control  No.  9000-0130,  Buy  American 
Act — Free  Trade  Agreement — Israeli 
Trade  Certificate),  and  52.225-6  (OMB 
Control  No.  9000-0025,  Trade 
Agreements  Certificate),  and  the  clauses 
at  52.225-9,  52.225-11,  52.225-21,  and 
52.225-23  (OMB  Control  No.  9000- 
0141,  Buy  American — Construction) 
respectiyely.  However,  there  is  no 
impact  on  the  estimated  burden  hours, 
because  the  threshold  changes  cire  in 
line  with  inflation  and  maintain  the 
status  quo. 

List  of  Subjects  in  48  CFR  Parts  22,  ^5, 
and  52 

Government  procurement. 

Dated:  December  19,  2013. 

William  Clark, 

Acting  Director,  Office  of  Government-wide 
Acquisition  Policy,  Office  of  Acquisition 
Policy,  Office  of  Government-wide  Policy. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  22,  25,  and  52  as 
set  forth  below: 

■  1.  The  authority  citation  for  48  CFR 
parts  22,  25,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  51  U.S.C.  20113. 


PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.1503  [Amended] 

■  2.  Amend  section  22.1503  by 
removing  from  paragraph  (b)(1) 
“Subpart”  and  adding  “subpart”  in  its 
place. 

■  3.  Amend  section  22.1503  by 
removing  from  paragraph  (b)(3) 
“$77,494”  and  “Subpart”,  and  adding 
“$79,507”  and  Vsubpart”  in  its  place, 
respectively. 

■  4.  Amend  section  22.1503  by 
removing  from  paragraph  (b)(4) 
“$202,000”  and  adding  “$204,000”  in 
its  place. 

PART  25— FOREIGN  ACQUISITION 
25.202  [Amended] 

■  5.  Amendjsection  25.202  by  removing 
from  paragraph  (c)  “$7,777,000”  and 
“Subpart”,  and  adding  “$7,864,000” 
and  “subpart”  in  its  place,  respectively. 

■  6.  Amend  section  25.402  by  revising 
the  table  in  paragraph  (b)  to  read  as 
follows:^ 

25.402  General. 

★  *  *  *  * 

(b)  *  *  * 


Trade  agreement 


WTO  GPA . . . 

FTAs: 

Australia  FTA . 

Bahrain  FTA  .  . 

CAFTA-OR  (Costa  Rica,  Dominican  Republic, 

duras,  and  Nicaragua)  . 

Chile  FTA . . . 

Colombia  FTA . 

Korea  FTA  . 

Morocco  FTA . 

NAFTA: 

— Canada . 

— Mexico . , . 

•  Oman  FTA . 

Panama  FTA  . . 

Peru  FTA  . 

Singapore  FTA  . . . 

Israeli  Trade  Act  . 


El  Salvador,  Guatemala,  Hon- 


Supply  contract 
(equal  to  or 
exceeding) 

Service  contract 
•(equal  to  or  . 
exceeding) 

$204,000 

.  $204,000 

79,507 

79,507 

204,000 

204,000 

79,507 

79,507 

79,507 

79,507 

79,507 

79,507 

100,000 

100,000 

204,000 

204,000 

25,000 

79,507 

79,507 

79,507 

204,000 

204,000 

204,000 

204,000 

204,000 

204,000 

79,507 

79,507 

50,000 

Construction 
contract 
(equal  to  or 
exceeding) 


$7,864,000 

7,864,000 

10,335,931 

7,864,000 

7,864,000 

7,864,000 

7,864,000 

7,864,000 

10,335,931 

10,335,931 

10,335,931 

7,864,000 

7,864,000 

7,864,000 


25.603  [Amended] 

■  7.  Amend  section  25.603  by  removing 
from  paragraph  (c)(1)  “$7,777,000”  and 
adding  “$7,864,000”  in  its  place. 

25.1101  [Amended] 

■  8.  Amend  section  25.1101  by — 


■  a.  Removing  from  paragraph 
(b)(l)(i)(A)  “$202,000”  and  adding 
“$204,000”  in  its  place; 

■  b.  Removing  from  paragraph  (b)(l)(iii) 
“$77,494”  and  adding  “$79,507”  in  its 
place; 

■  c.  Removing  from  paragraph  (b)(l)(iv) 
“$77,494”  and  adding  “$79,507”  in  its 
place; 


■  d.  Removing  from  paragraph  (b)(2)(iii) 
“$77,494”  and  adding  “$79,507”  in  its 
place; 

■  e.  Removing  from  paragraph  (b)(2)(iv) 
“$77*,494”  and  adding  “$79,507”  in  its 
place; 

■  f.  Removing  from  paragraph  (c)(1) 
“$202,000”  and  “Subpart”,  and  adding 
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“$204,000”  and  “subpart”  in  its  place, 
respectively;  and 

■  g.  Removing  from  paragraph  (d) 
“$202,000”  and  adding  “$204,000”  in 
its  place. 

25.1102  [Amended] 

■  9.  Amend  section  25.1102  by — 

■  a.  Removing  from  the  introductory 
text  of  paragraph  (a)  “$7,777,000”  and 
adding  “$7,864,000”  in  its  place; 

■  b.  Removing  from  the  introductory 
text  of  paragraph  (c)  “$7,777,000”  and 
adding  “$7,864,000”  in  its  place; 

■  c.  Removing  from  paragraph  (c)(3) 
“$7,777,000”  and  “$10,074,262”,  and 
adding  “$7,864,000”  and  “$10,335,931” 
in  its  place,  respectively;  and 

■  d.  Removing  from  paragraph  (d)(3) 
“$7,777,000”  and  “$10,074,262”,  and 
adding  “$7,864,000”  and  “$10,335,931” 
in  its  place,  respectively. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

■  10.  Amend  section  52.204-8  by — 

■  a.  Revising  the  date  of  the  clause; 

■  b.  Removing  from  paragraph 
(c)(l)(xvu)(C)  “$77,494”  and  adding 
“$79,507  in  its  place;  and 

■  c.  Removing  from  (c)(l)(xvii)(D) 
“$77,494”  and  adding  “$79,507”  in  its 
place. 

The  revised  text  reads  as  follows: 

52.204-8  Annual  Representations  and 
Certifications. 


Annual  Representations  and 
Certifications  (DEC  2013) 


■  11.  Amend  section  52.212-5  by 
revising  the  date  of  the  clause  and 
paragraph  (b)(27)  to  read  as  follows: 

52.212-5  Contract  Terms  and  Conditions 
Required  To  Impiement  Statutes  or 
Executive  Orders — Commercial  Items. 


Contract  Terms  and  Conditions 
Required  To  Implement  Statutes  or 
Executive  Orders — Commercial  Items 
(DEC  2013) 


_(27)  52.222-19,  Child  Labor- 
Cooperation  with  Authorities  and  Remedies 
(DEC  2013)  ERT  Abbreviated  Month  and  Year 
of  Publication  in  the  Federal  Register])  (E.O. 
13126). 

it  -k  it  *  it 

■  12.  Amend  section  52.213-4  by 
revising  the  date  of  the  clause  and 
paragraph  (b)(l)(ii)  to  read  as  follows: 

52.213-4  Terms  and  Conditions — 
Simpiified  Acquisitions  (Other  Than 
Commercial  Items). 


Terms  and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial 
Items)  (DEC  2013) 


(ii)  52.222-19,  Child  Labor — Cooperation 
with  Authorities  and  Remedies  (DEC  2013) 
(E.O.  13126).  (Applies  to  contracts  for 
supplies  exceeding  the  micro-purchase 
threshold.) 

it  it  it  it  it 

■  13.  Amend  section  52.222-19  by — 

■  a.  Revising  the  date  of  the  clause; 

■  b.  Removing  from  paragraph  (a)(3) 
“$77,494”  and  adding  “$79,507”  in  its 
place;  and 

■  c.  Removing  from  paragraph  (a)(4) 
“$202,000”  and  adding  “$204,000”  in 
its  place. 

The  revised  text  reads  as  follows: 

52.222-19  Child  Labor — Cooperation  With 
Authorities  and  Remedies. 


Child  Labor — Cooperation  With 
Authorities  and  Remedies  (DEC  2013) 

it  it  it  it  it 

[FR  Doc.  2013-31151  Filed  12-30-13;  8:45  am] 
BILLING  CODE  6820-EP-P 

Rules  Listed  in  FAC  2005-72 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES  • 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

[Docket  No.  FAR  2013-0078,  Sequence  No. 

8]  . 

Federal  Acquisition  Regulation; 

Federal  Acquisition  Circular  2005-72; 
Small  Entity  Compliance  Guide 

AGENCY:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  DOD,  GSA, 
and  NASA.  This  Small  Entity 
Compliance  Guide  has  been  prepared  in 
accordance  with  section  212  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  It  consists  of  a 
summary  of  the  rules  appearing  in 
Federal  Acquisition  Circular  (FAC)  . 
2005-72,  which  amends  the  Federal 
Acquisition  Regulation  (FAR).  An 
asterisk  (*)  next  to  a  rule  indicates  that 
a  regulatory  flexibility  analysis  has  been 
prepared.  Interested  parties  may  obtain 
further  information  regarding  these 
rules  by  referring  to  FAC  2005-72, 
which  precedes  this  document.  These 
documents  are  also  available  via  the 
Internet  at  http://wwiv.regulations.gov. 
DATES:  December  31,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below.  Please  cite  FAC  2005-72  and  the 
FAR  case  number.  For  information 
pertaining  to  status  or  publication 
schedules,  contact  the  Regulatory 
Secretariat  at  202—501—4755. 


Subject 

FAR  Case 

Analyst 

Service  Contracts  Reporting  Requirements  . . 

2010-010 

Loeb. 

Prioritizing  Sources  of  Supplies  and  Sen/ices  for  Use  by  Government  ....* . 

2009-024 

Morgan. 

Terms  of  Service  and  Open-Ended  Indemnification,  and  Unenforceability  of  Unauthorized 

2013-005 

Petrusek. 

Obligations. 

Trade  Agreements  Thresholds  . . . . . 

2013-021 

Davis. 

SUPPLEMENTARY  INFORMATION: 

Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  made  by  these  FAR  cases, 
refer  to  the  specific  item  numbers  and 
subjects  set  forth  in  the  documents 


following  these  item  summaries.  FAC 
2005-72  amends  the  FAR  as  specified 
below: 


Item  I — Service  Contracts  Reporting 
Requirements  (FAR  Case  2010-010) 

This  final  rule  amends  the  FAR  to 
implement  section  743  of  Division  C  of 
the  Consolidated  Appropriations  Act, 
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2010.  Section  743  calls  for  certain 
agencies,  not  including  the  Department 
of  Defense,  to  submit  annual  inventories 
of  service  contracts.  FAR  subpart  4.17, 
Service  Contracts  Inventory,  provides 
annual  reporting  requirements  for 
agencies  and  contractors.  Guidance  for 
agencies  is  available  at;  http:// 
www.whitehouse.gov/omb/procurement- 
service-contract-inventories.F/SR 
clauses  52.204-14  and  52.204-15 
provide  contractors’  annual  reporting 
requirements.  Prime  and  first-tier 
contractors  will  submit  the  information 
by  October  31  at  www.sam.gov, 
including  total  dollar  amount  invoiced 
for  services  performed  in  the  prior 
Government  fiscal  year  and  total 
amount  of  labor  hours  for  the  previous 
Government  fiscal  year. 

To  lessen  the  burden  on  small  and 
large  business  prime  contractors, 
information  is  reported  annually, 
reporting  is  phased  in  over  three  fiscal 
years,  and  only  first-tier  subcontracts 
are  covered,  not  all  tiers. 

Contracting  officers  will  verify  that 
the  clause  is  included  in  the  contract  or 
order.  Agencies  are  responsible  for 
reviewing  contractor  reported 
information  to  ensure' it  appears 
reasonable  and  consistent  with  available 
contract  information.  The  agency  is  not 
required  to  address  data  for  which  the 
agency  would  not  normally  have 
supporting  information.  In  the  event  the 
agency  believes  that  revisions  to  the 
contractor  reported  information  are 
warranted,  the  contractor  is  to  be 
notified  no  later  than  November  15.  By 
November  30,  the  contractor  shall  revise 
the  report,  or  document  its  rationale  for 
the  agency  for  maintaining  the 
information  without  change. 

Item  n — Prioritizing  Sources  of 
Supplies  and  Services  for  Use  by 
Government  (FAR  Case  2009-024) 

This  final  rule  amends  the  FAR  to 
update  and  clarify  the  priority  of 
sources  of  supplies  and  services  for  use 
by  the  Government  at  FAR  subpart  8.0. 
The  final  rule  also  includes  a  list  of 
other  existing  Federal  contract  vehicles 
to  consider  for  agency  use,  such  as 
Govemmentwide  Acquisition  Contracts 
(GWACs),  Multi-Agency  Contracts 
(MACs),  and  other  procurement 
instruments  intended  for  use  by 
multiple  agencies,  including  blanket 
purchase  agreements  under  Federal 
Supply  Service  contracts.  The  policy  at 
FAR  7.102(a)  is  also  revised  to  conform 
with  the  amendments  to  FAR  subpart 
8.0. 


Item  in — ^Terms  of  Service  and  Open- 
Ended  Indemnification,  and 
Unenforceability  of  Unauthorized. 
Obligations  (FAR  Case  2013-005) 

This  final  rule  adopts,  without 
change,  an  interim  rule  which  was 
ublished  in  the  Federal  Register  at  78 
R  37686  on  June  21,  2013.  The  interim 
rule  amended  the  FAR  to  address 
concerns  raised  in  an  opinion  from  the 
U.S.  Department  of  Justice  Office  of 
Legal  Counsel  that  determined  the  Anti- 
Deficiency  Act  is  violated  when  a 
Government  contracting  officer  or  other 
employee  with  the  authority  to  bind  the 
Government  agrees,  without  statutory 
authorization  or  other  exception,  to  an 
open-ended,  unrestricted 
indemnification  clause.  This  rule 
clarified  for  the  public  that  an  End  User 
License  Agreement,  Term  of  Service,  or 
similar  agreement  containing  an 
indemnification  provision,  is 
unenforceable  and  nonbinding  against 
the  Government  and  Government- 
authorized  end-users.  The  rule 
contained  a  new  clause  that  applies  to 
all  solicitations  and  contracts  and 
automatically  applies  to  micro¬ 
purchases,  including  those  made  with 
the  Governmentwide  commercial 
purchase  card. 

Item  rv — Trade  Agreements  Thresholds 
(FAR  Case  2013-021) 

This  final  rule  amends  the  FAR  to 
adjust  the  thresholds  for  application  of 
the  World  Trade  Organization 
Government  Procurement  Agreement 
and  the  Free  Trade  Agreements  as 
determined  by  the  United  States  Trade 
Representative,  according  to  a  pre¬ 
determined  formula  under  the 
agreements. 

Dated:  December  19,  2013. 

William  Clark, 

Acting  Director,  Office  of  Government-wide 
Acquisition  Policy,  Office  of  Acquisition 
Policy i  Office  of  Government-wide  Policy. 

[FR  Doc.  2013-31152  Filed  12-30-13;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12, 13,  32,  43,  and  52 

[FAC  2005-72;  FAR  Case  2013-005;  Item 
III;  Docket  2013-0005,  Sequence  1] 

RIN  9000-AM45 

Federal  Acquisition  Regulation;  Terms 
of  Service  and  Open-Ended 
Indemnification  and  Unenforceability 
of  Unauthorized  Obligations 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration.(GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  DoD,  GSA,  and  NASA  have 
adopted  as  final,  without  change,  an 
interim  rule  amending  the  Federal 
Acquisition  Regulation  (FAR)  to  address 
concerns  raised  in  an  opinion  from  the 
U.S.  Department  of  Justice  (DOJ)  Office 
of  Legal  Counsel  (OLC)  involving  the 
use  of  unrestricted,  open-ended 
indemnification  clauses  in  acquisitions 
for  social  media  applications. 

DATES:  jE^echVe;  December  31,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marissa  Petrusek,  Procurement  Analyst, 
at  202-501-0136,  for  clarification  of 
content.  For  information  pertaining  to 
status  or  publication  schedules,  contact 
the  Regulatory  Secretariat  at  202-501- 
4755.  Please  cite  FAC  2005-72,  FAR 
Case  2013-005. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

DoD,  GSA,  and  NASA  published  an 
interim  rule  in  the  Federal  Register  at 
78  FR  37686  on  June  21,  2013,  to 
implement  a  recent  DOJ  OLC  opinion, 
entitled  “Memorandum  for  Barbara  S. 
Fredericks,  Assistant  General  Counsel 
for  Administration,  United  States 
Department  of  Commerce,”  which  noted 
that  the  Anti-Deficiency  Act  (ADA)  (31 
U.S.C.  1341)  is  violated  when  a  # 
Government  contracting  officer  or  other 
employee  with  authority  to  bind  the 
Government  agrees,  without  statutory 
authorization  or  other  exception,  to  an 
open-ended,  unrestricted 
indemnification  clause.  On  April  4, 
2013,  the  Office  of  Management  and 
Budget  (OMB)  issued  guidance 
outlining  a  series  of  management 
actions  to  ensure  agencies  act  in 
compliance  with  the  ADA  and  in 
accordance  with  OLC’s  opinion.  See 
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OMB  Guidance  M-13-10,  Anti- 
deficiency  Act  Implications  of  Certain 
Online  Terms  of  Service  Agreements. 

The  interim  rule  became  effective  on 
June  21,  2013.  One  respondent 
submitted  comments  on  the  interim 
rule. 

II.  Discussion  and  Analysis  ^ 

The  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulations  Council  (the  Councils) 
reviewed  the  comments  in  the 
development  of  the  final  rule.  A 
discussion  of  the  comments  is  provided 
as  follows; 

A.  Summary  of  Significant  Changes 

No  changes  were  made  as  a  result  of 
the  public  comments. 

B.  Analysis  of  Public  Comments 

1.  Attachment  of  Clause  to  Licenses 

Comment:  The  respondent  believed 
that  the  clause  does  not  reliably  attaqh 
to  licenses  because  of  situations  where 
an  End  User  License  Agreement  (EULA) 
or  Terms  of  Service  (TOS)  is  passed 
through  an  intermediary  contractor  or 
subcontractor  to,the  Government.  The 
respondent  recommended  that  the 
Government  directly  negotiate  with 
major  commercial  software  and  service 
providers  to  ensure  that  the  clause  “is 
included  in  those  providers’  EULAs  or 
TOSs  with  the  Government  and  that  the 
interim  rule  make  clear  that  commercial 
items  and  software  can  be  accepted  only 
where  such  an  agreement  has  been 
made  directly  with  the  licensor”. 

Response:  The  clause  does  attach  to 
licenses.  The  clause  is  not  limited  to 
instances  in  which  the  Government  has 
directly  negotiated  with  the 
Indemnitees.  No  change  is  made  in  the 
final  rule. 

2.  Unintended  Consequences  . 

Comment:  The  respondent  expressed 
concern  that  this  rule  could  lead 
commercial  companies  to  forego  doing 
business  with  the  Government.  Not  all 
contractors  may  be  able  to  accept  the 
risk  re-allocation  effected  by  the  interim 
rule,  according  to  the  respondent. 

Response:  The  interim  rule  became 
effective  on  June  21,  2013.  The  objective 
of  the  rule  is  to  clarify  that  the  inclusion 
of  an  open-ended  indemnification 
clause  in  a  EULA,  TOS,  or  other 
agreement,  is  not  binding  on  the 
Government  unless  expressly 
authorized  by  statute  and  specifically 
authorized  under  applicable  agency 
regulations  and  procedures,  and  shall  be 
deemed  to  be  stricken  from  the  EULA, 
TOS,  or  similar  legal  instrument  or 
agreement.  Since  the, interim  rule  was 
published,  the  Councils  have  received 


no  indications  that  the  scenario 
envisioned  by  the  respondent  has  come 
to  pass.  No  change  is  made  in  the  final 
rule. 

3.  Alternative  Solutions  To  Address  the 
ADA  Concerns 

Comment:  The  respondent  suggested 
two  alternatives.  The  first  was  for  the 
Department  of  Justice  to  definitively 
indicate  that  agency  disclosures  are  not 
required  for  (and  contracting  officers 
will  not  be  prosecuted  for)  ADA 
violations  stemming  solely  from  open- 
ended  indemnifications  contained  in 
commercial  EULAs  and  TOSs  so  long 
as,  once  discovered,  the  Government 
negotiates  witb  the  licensor  directly  to 
limit  the  attendant  open-ended  risk.  The 
other  alternative  was  for  the 
Government  to  retain  the  clause  from 
the  interim  rule  with  a  cap  on  licensors’ 
liability  at  the  amount  of  appropriated 
funds  directed  to  the  particular 
purchase. 

Response:  This  type  of  additional 
guidance  would  not  be  included  in  the 
FAR.  Development  of  this  additional 
guidance  is  outside  the  purview  of  the 
Councils.  No  change  is  made  in  the  final 
rule. 

III.  Executive  Drder  12866  and  13563 

Executive  Orders  (E.O.s)  12866  and 
135,63  direct  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  E.O.  13563  emphasizes  the 
importance  of  quantifying  both  costs 
and  benefits,  of  reducing  costs,  of 
harmonizing  rules,  and  of  promoting 
flexibility.  This  is  a  significant 
regulatory  action  and,  therefore,  was 
subject  to  review  under  section  6(b)  of 
E.O.  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

IV.  Regulatory  Flexibility  Act 

DoD,  GSA,  and  NASA  have  prepared 
a  Final  Regulatory  Flexibility  Analysis 
(FRFA)  consistent  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
FRFA  is  summarized  as  follows: 

This  final  rule  is  required  to  implement  an 
opinion  by  the  U.S.  Department  of  Justice 
Office  of  Legal  Counsel.  The  objective  of  the 
final  rule  is  to  clarify  that  the  inclusion  of  an 
open-ended  indemnification  clause  in  a 
EULA,  TOS,  or  other  agreement,  is  not 
binding  on  the  Government  unless  expressly 
authorized  hy  statute  and  specifically 
authorized  under  applicable  agency 


regulations  and  procedures,  and  shall  be 
deemed  to  be  stricken  from  the  EULA,  TOS, 
or  similar  legal  instrument  or  agreement. 

The  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  did  not 
submit  any  comments  in  response  Jo  the  rule. 

This  rule  will  impact  all  small  entities  with 
a  supply  or  service  contract  subject  to  a 
supplier  license  agreement.  There  may  be  a 
small  beneficial  impact  on  small  entities 
because  these  revisions  to  the  FAR  will  help 
save  time  and  streamline  processes  since 
small  entities  will  no  longer  have  to 
individually  renegotiate,  on  a  prospective 
basis,  a  EULA,  TOS,  or  similar  agreement 
containing  an  indemnification  provision. 
Further,  clauses  like  open-ended, 
unrestricted  indemnification  clauses  have 
generally  been  unenforceable  against  the 
Government,  unless  expressly  authorized  by 
statute,  and  the  FAR  is  being  revised  to 
reflect  this. 

DoD,  GSA  and  NASA  estimate  that  this 
rule  will  impact  approximately  3,538  small 
entities.  Many  supplies  or  services  are 
acquired  subject  to  supplier  license 
agreements.  These  are  particularly  common 
in  information  technology  acquisitions,  but 
they  may  apply  to  any  supply  or  service. 

DoD,  GSA  and  NASA  considered  that  the 
majority  of  the  information  technology 
purchases  associated  with  this  rule  will  be 
purchased  through  the  GSA  Information 
Technology  Schedule  70  contracts.  As  such, 
DoD,  GSA,  and  NASA  used,  as  a  basis  for  the 
estimate,  the  number  of  GSA  Information- 
Technology  Schedule  70  vendors,  plus  an 
estimate  for  contractors  other  than 
information  technology  acquisitions. 

There  are  currently  4,988  GSA 
Information-Technology  Schedule  70 
vendors.  DoD,  GSA  and  NASA  estimate  that 
this  rule  will  impact  75  percent,  or  3,741,  of 
those  vendors  because  they  have  EULAs  or 
TOS  in  their  Government  contracts.  Of  those 
affected  entities,  it  is  estimated  that  around 
86  percent,  or  3,217,  will  be  small  entities. 
DoD,  GSA,  and  NASA  estimate  that  there  are 
approximately  10  percent,  or  321,  more  small 
entities  across  the  Government  with 
information  technology  acquisitions  and 
other  than  information-technology 
acquisition  with  Government  contracts  that 
include  EULAs  or  TOS  and  therefore 
impacted.  As  a  result,  it  is  estimated  that  this 
.  rule  will  impact  approximately  3,538  small 
entities. 

DoD,  GSA,  and  NASA  do  not  anticipate  an 
impact  on  small  entities  in  acquisitions 
conducted  through  Government  purchase 
cards.  This  is  because  the  rule  does  not 
require  entities  to  negotiate  or  change  their 
agreement  language. 

There  is  no  record  keeping  or  reporting 
requirement  for  this  rule. 

Steps  have  been  taken  in  this  interim  rule 
to  minimize  the  impact  on  small  entities 
which  help  to  save  them  time  and  streamline 
their  processes:  for  example,  this  would 
greatly  reduce  the  requirement  to  negotiate 
all  EULAs,  TOS,  or  similar  arrangements  on 
a  case-by-case  basis. 

Interested  parties  may  obtain  a  copy 
of  the  FRFA  from  the  Regulatory 
Secretariat.  The  Regulatory  Secretariat 
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has  submitted  a  copy  of  the  FRFA  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

V.  Paperwork  Reduction  Act 

The  final  rule  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 


List  of  Subjects  in  48  CFR  Parts  12, 13, 
32,  43,  and  52 

Government  procurement. 

Dated;  December  19,  2013. 

William  Clark, 

Acting  Director.  Office  of  Government-wide 
Acquisition  Policy,  Office  of  Acquisition 
Policy,  Office  of  Government-wide  Policy . 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  parts  12, 13,  32,  43, 


and  52,  which  was  published  in  the 
Federal  Register  at  78  FR  37686  on  June 
21,  2013,  is  adopted  as  a  final  rule 
without  change. 

[FR  Doc.  2013-31150  Filed  12-30-13;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  064S-XD039 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  Taking  Marine 
Mammals  Incidental  to  Seismic  Survey 
in  Cook  Inlet,  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Ck)mmerce. 

ACTION:  Notice;  proposed  incidental 
harassment  authorization;  request  for 
comments. 

SUMMARY:  NMFS  received  an 
application  from  Apache  Alaska 
Corporation  (Apache)  for  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
marine  m^mals,  by  harassment, 
incidental  to  a  proposed  3D  seismic 
survey  in  Cook  Inlet,  Alaska,  between 
March  1,  2014,  and  December  31,  2014. 
Pursuant  to  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  requests 
comments  on  its  proposal  to  issue  an 
IHA  to  Apache  to  take,  by  Level  B 
harassment  only,  five  species  of  marine 
mammals  during  the  specified  activity. 
DATES:  Comments  and  information  must 
be  received  no  later  than  January  29, 
2014. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to  Jolie 
Harrison,  Supervisor,  Incidental  Take 
Program,  Permits  and  Conservation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring;  MD 
20910.  The  mailbox  address  for 
providing  email  comments  is 
ITP.Nachman@noaa.gov.  NMFS  is  not 
responsible  for  email  comments  sent  to 
addresses  other  than  the  one  provided 
here.  Comments  sent  via  email, 
including  all  attachments »  must  not 
exceed  a  25-megabyte  file  size. 

Instructions:  All  comments  received 
are  a  part  of  the  public  record  and  will 
generally  be  posted  to  http:// 
www.nmfs.noaa  .gov/pr/permi  ts/ 
incidental.htm  without  change.  All 
Personal  Identifying  Information  (for 
example,  name,  address,  etc.) 
voluntarily  submitted  by  the  commenter 
may  be  publicly  accessible.  Do  not 
submit  Confidential  Business 
Information  or  otherwise  sensitive  or 
protected  information.  • 

An  electronic  copy  of  the  application 
used  in  this  document  may  be  obtained 
by  writing  to  the  address  specified 
above,  telephoning  the  contact  listed 
below  (see  FOR  FURTHER  INFORMATION 


CONTACT),  nr  visiting  the  internet  at: 
h  ttp :/ /www.nmfs.noaa  .gov/ pr/ permits/ 
incidental.htm.  Documents  cited  in  this 
notice  may  also  be  viewed,  by 
appointment,  during  regular  business 
hours,  at  the  aforementioned  address. 

FOR  FURTHER  INFORMATION  CONTACT; 
Candace  Nachman,  Office  of  Protected 
Resources,  NMFS,  (301)  427-8401. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Authorization  for  incidental  takings 
shall  be  granted  if  NMFS  finds  that  the 
taking  will  have  a  negligible  impact  on 
the  species  or  stock(s),  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  (where  relevant),  and  if 
the  permissible  methods  of  taking  and 
requirements  pertaining  to  the 
mitigation,  monitoring  and  reporting  of 
such  takings  are  set  forth.  NMFS  has 
defined  “negligible  inipact”  in  50  CFR 
216.103  as  “an  impact  resulting  from 
the  specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “harassment”  as:  “any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  [Level  A  harassment];  or  (ii)  has 
the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  [Level  B 
harassment].” 

Summary  of  Request 

On  July  18,  2013,  NMFS  received  an 
application  firom  Apache  for  the  taking 
of  jnarine  mammals  incidental  to  a  3D 
seismic  survey  program.  Based  on 
comments  and  questions  fi-om  NMFS, 
the  application  was  revised.  Apache 
submitted  a  new  application  on 
November  II,  2013.  The  application 


was  determined  adequate  and  complete 
on  November  20,  2013. 

Apache  proposes  to  conduct  a  3D 
seismic  survey  in  Cook  Inlet,  Alaska. 

The  proposed  activity  would  occur  for 
approximately  8-9  months  between 
March  1  and  December  31,  2014.  In¬ 
water  airguns  will  only  be  active  for 
approximately  2-3  hours  during  each  of 
the  slack  tide  periods.  There  are 
approximately  four  slack  tide  periods  in 
a  24-hour  period;  therefore,  airgun 
operations  will  be  active  during 
approximately  8-12  hours  per  day,  if 
weather  conditions  allow.  The  following 
specific  aspects  of  the  proposed 
activities  are  likely  to  result  in  the  take 
of  marine  mammals:  seismic  airgun 
operations.  Take,  by  Level  B  Harassment 
only,  of  individuals  of  five  species/ 
stocks  is  anticipated  to  result  from  the 
specified  activity. 

This  is  the  third  IHA  application 
NMFS  has  received  from  Apache  for 
takes  of  marine  mammals  incidental  to 
conducting  a  seismic  survey  in  Cook 
Inlet.  On  April  30,  2012,  NMFS  issued 
a  1-year  IHA  to  Apache  for  their  first 
season  of  seismic  acquisition  in  Cook 
Inlet  (77  FR  27720).  NMFS  issued  a 
second  1-year  IHA  to  Apache  in 
February  2013  (78  FR  12720,  February 
25,  2013).  That  IHA  expires  on  March  1, 
2014.  Except  for  the  location  and  the 
size  of  the  survey  area,  the  activities 
proposed  for  the  2014  survey  season  are 
essentially  the  same  as  those  conducted 
during  the  first  season.  No  seismic 
survey  operations  were  conducted 
under  the  second  IHA. 

Description  of  the  Specified  Activity 

Overview  . 

Apache  proposes  to  conduct  a  3D 
seismic  survey  in  Cook  Inlet,  Alaska,  in 
an  area  that  encompasses  approximately 
4,238  km^  (1,636  mF)  of  intertidal  and 
offshore  areas  (see  Figure  2  in  Apache’s 
application).  Vessels  will  lay  and 
retrieve  nodal  sensors  on  the  sea  floor 
in  periods  of  low  current,  or,  in  the  case 
of  the  intertidal  area,  during  high  tide 
over  a  24-hour  period.  Apache  proposes 
to  use  two  synchronized  vessels.  Each 
sdurce  vessel  will  be  equipped  with 
compressors  and  2,400  cubic  inch  jin^) 
airgun  arrays.  Additionally,  one  of  the 
source  vessels  will  be  equipped  with  a 
440  in^  shallow  water  source  array, 
which  can  be  deployed  at  high  tide  in 
the  intertidal  area  in  less  than  1.8  m  (6 
ft)  of  water.  The  two  source  vessels  do 
not  fire  the  airguns  simultaneously; 
rather,  each  vessel  fires  a  shot  every  24 
seconds,  leaving  12  seconds  between 
shots. 

The  operation  will  utilize  two  source 
vessels,  three  cable/nodal  deployment 
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and  retrieval  operations  vessels,  a 
mitigation/monitoring  vessel,  a  node  re¬ 
charging  and  housing  vessel,  and  two 
small  vessels  for  personnel  transport 
and  node  support  in  the  extremely 
shallow  waters  in  the  intertidal  area. 
Water  depths  for  the  proposed  program 
will  range  from  0-128  m  (0-420  ft). 

Apache  has  acquired  over  800,000 
acres  of  oil  and  gas  leases  in  Cook  Inlet 
since  2010  with  the  primary  objective  to 
explore  for  and  develop  oil  and  gas 
resources  in  Cook  Inlet.  Seismic  surveys 
are  designed  to  collect  bathymetric  and 
sub-seafloor  data  that  allow  the 
evaluation  of  potential  shallow  faults, 
gas  zones,  and  archeological  features  at 
prospective  exploration  drilling 
locations.  In  the  spring  of  2011,  Apache 
conducted  a  seismic  test  program  to 
evaluate  the  feasibility  of  using  new 
nodal  (no  cables)  technology  seismic 
recording  equipment  for  operations  in 
Cook  Inlet.  This  test  program  found  and 
provided  important  input  to  assist  in 
finalizing  the  design  of  the  3D  seismic 
program  in  Cook  Inlet  (the  nodal 
technology  was  determined  to  be 
feasible).  Apache  began  seismic  onshore 
acquisition  on  the  west  side  of  Cook 
Inlet  in  September  2011  and  offshore 
acquisition  in  May  2012  under  an  IHA 
issued  by  NMFS  for  April  30,  2012 
through  April  30,  2013  (77  FR  27720, 
May  11,  2012)  (see  Figure  1  in  Apache’s 
application). 

Dates  and  Duration 

Apache  proposes  to  acquire  offshore/ 
transition  zone  operations  for 
approximately  8  to  9  months  in  offshore 
areas  in  open  water  periods  from  March 
1  through  December  31,  2014.  During 
each  24-hour  period,  seismic  support 
activities  may  be  conducted  throughout 
the  entire  period;  however,  in-water 
airguns  will  only  be  active  for 
approximately  2-3  hours  during  each  of 
the  slack  tide  periods.  There  are 
approximately  four  slack  tide  periods  in 
a  24-hour  period;  therefore,  airgun 
operations  will  be  active  during 
approximately  8—12  hours  per  day,  if 
weather  conditions  allow.  Two  airgun 
source  vessels  will  work  concurrently 
on  the  spread,  acquiring  source  lines 
approximately  12  km  (7.5  mi)  in  length. 
Apache  anticipates  that  a  crew  can 
acquire  approximately  6.2  km^  (2.4  mi^) 
per  day,  assuming  a  crew  can  work  8- 
12  hours  per  day.  Thus,  the  actual 
survey  duration  will  take  approximately 
160  days  over  the  course  of  8  to  9 
months.  The  vessels  will  be  mobilized 
out  of  Homer  or  Anchorage  with 
resupply  runs  occurring  multiple  times 
per  week  out  of  Homer,  Anchorage,  or 
Nikiski. 


Specified  Geographic  Region 

Each  phase  of  the  Apache  program 
would  encounter  land,  intertidal 
transition  zone,  and  marine 
environments  in  Cook  Inlet,  Alaska. 
However,  only  the  portions  occurring  in 
the  intertidal  zone  and  marine 
environments  have  the  potential  to  take 
marine  mammals.  The  land-based 
portion  of  the  proposed  program  would 
not  result  in  underwater  sound  levels 
that  would  rise  to  the  level  of  a  marine 
mammal  take. 

The  proposed  location  of  Apache’s 
acquisition  plan  has-been  divided  into 
areas  denoted  as  Zone  1  and  Zone  2  (see 
Figure  2  in  Apache’s  application).  Zone 
1  is  located  in  mid-Cook  Inlet  and 
extends  on  the  east  coast  from 
approximately  10  km  (6.2  mi)  south  of 
Point  Possession  to  25  km  (15.5  mi) 
north  of  the  East  Foreland.  Zone  1  only 
reaches  into  mid-channel  and  parallels 
the  western  shoreline  from  the  Beluga 
River  south  to  Bertha  Bay.  Zone  2  begins 
at  the  southern  edge  of  Zone  1  (25  km 
[15.5  mi)  north  of  the  East  Foreland)  on 
both  the  east  and  west  coasts  and 
extends  down  to  approximately  Harriet 
Point  on  the  west  coast  and  to  an  area 
about  12  km  (7.5  mi)  north  of  Homer. 
Zones  1  and  2  together  encompass 
approximately  4,238  km^  (1,636  mi^)  of 
intertidal  and  offshore  areas.  Although 
Apache  would  only  operate  in  a  portion 
of  this  entire  area  between  March  1  and 
December  31.  2014,  Apache  has 
requested  to  operate  in  this  entire  region 
in  order  to  allow  for  operational 
flexibility.  There  are  numerous  factors 
that  influence  the  survey  areas, 
including  the  geology  of  the  Cook  Inlet 
area,  other  permitting  restrictions  (i.e., 
commercial  fishing,  Alaska  Department 
of  Fish  and  Game  refuges),  seismic 
imaging  of  leases  held  by  other  entities 
with  whom  Apache  has  agreements 
(e.g.,  data  sharing),  overlap  of  sources 
and  receivers  to  obtain  the  necessary 
seismic  imaging  data,  and  general 
operational  restrictions  (ice,  weather, 
environmental  conditions,  marine  life 
activity,  etc.).  Water  depths  for  the 
program  will  range  from  0—128  m  (0- 
420  ft). 

Detailed  Description  of  Activities 
(1)  Recording  System 

The  recording  system  is  an 
autonomous  system  “nodal”  (i.e.,  no 
cables),  made  up  of  at  least  two  types  of 
nodes;  one  for  the  land  and  one  for  the- 
intertidal  and  marine  environment.  For 
the  land  operator,  a  single-component 
sensor  land  node  will  be  used  (see 
Figure  4  in  Apache’s  application);  the 
inter-tidal  and  marine  zone  operators 
will  use  a  submersible multi-component 


system  made  up  of  three  velocity 
sensors  and  a  hydrophone  (see  Figure -5 
in  application).  These  systems  have  the 
ability  to  record  continuous  data.  Inline 
receiver  intervals  for  the  node  systems 
will  be  50  m  (165  ft).  The  nodes  are 
deployed  in  patches  for  the  seismic 
source  and  deployed  for  up  to  15  days. 
The  deployment  length  is  limited  by 
battery  length  and  data  storage  capacity. 

The  geometry  methodology  that 
Apache  will  use  to  gather  seismic  data 
is  called  patch  shooting.  This  type  of 
seismic  survey  requires  the  use  of 
multiple  vessels  for  cable  layout/ 
pickup,  recording,  and  sourcing. 
Operations  begin  by  laying  node  lines 
on  the  seafloor  parallel  to  each  other 
with  a  node  line  spacing  of 
approximately  402  m  (1,320  ft). 

Apache’s  patch  will  have  6-8  node  lines 
(receivers)  that  generally  run 
perpendicular  to  the  shoreline  for 
transition  zones  and  parallel  to  the 
shoreline  for  offshore  areas.  The  node  . 
lines  will  be  separated  by  either  402  or 
503  m  (1,320  or  1,650  ft).  Inline  spacing 
between  nodes  will  be  50  m  (165  ft). 

The  node  vessels  will  lay  the  entire 
patch  on  the  seafloor  prior  to  the  airgun 
activity.  Individual  vessels  are  capable 
of  carrying  up  to  400  nodes.  With  three 
node  vessels  operating  simultaneously, 
a  patch  can  be  laid  down  in  a  single  24- 
hour  period,  weather  permitting.  A 
sample  transition  zone  patch  is  depicted 
in  Figure  6  in  Apache’s  application.  A 
sample  offshore  patch  is  depicted  in 
Figure  7  in  Apache’s  application. 

As  the  patcnes  are  acquired,  the  node 
lines  will  be  moved  either  side-to-side 
or  inline  to  the  next  patch’s  location. 
Figure  8  in  Apache’s  application  depicts 
multiple  side-to-side  patches  that  are 
acquired  individually  but  when  seamed 
together  at  the  processing  phase,  create 
continuous  coverage  along  the  coastline. 

(2)  Sensor  Positioning 

Transition  Zone/Offshore 
Components:  Once  the  nodes  are  in 
place  on  the  seafloor,  the  exact  position 
of  each  node  is  required.  There  are 
several  techniques  used  to  locate  the 
nodes  on  the  seafloor,  depending  on  the 
depth  of  the  water.  In  very  shallow 
water,  the  node  positions  cU’e  either 
surveyed  by  a  land,  surveyor  when  the 
tide  is  low,  or  the  position  is  accepted 
based  on  the  position  at  which  the 
navigator  has  laid  the  unit. 

In  deeper  water,  there  are  two 
recognized  techniques,  known  as  Ocean 
Bottom  Receiver  Location  (OBRL)  and 
Ultra-Short  Baseline  (USBL)  methods. 
For  sensor  positioning,  Apache  will 
employ  the  USBL  method  by  using  a 
hull  or  pole  mounted  pinger  to  send  a 
signal  to  a  transponder  which  is 
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attached  to  each  node.  The  transponders 
are  coded,  and  the  crew  knows  which 
transponder  goes  with  which  node  prior 
to  the  layout.  The  transponder’s 
response  (once  pinged)  is  added 
together  with  several  other  responses  to 
create  a  suite  of  ranges  ^nd  bearings 
between  the  pinger  boat  and  the  node. 
Those  data  are  then  calculated  to 
precisely  position  the  node.  In  good 
conditions,  the  nodes  can  be 
interrogated  as  they  are  laid  out.  It  is 
also  common  for  the  nodes  to  be  pinged 
after  they  have  been  laid  out.  The  pinger 
that  will  be  used  is  a  Son^dyne 
Shallow  Water  Cable  Positioning 
system.  The  two  instruments  used  are  a 
Scout  USBL  Transceiver  that  operates  at 
a  frequency  of  33-55  kilohertz  (kHz)  at 
a  max  source  level  of  188  decibels 
referenced  to  one  micro  Pascal  (dB  re  1 
pPa)  at  1  m;  and  a  LR  USBL 
Transponder  that  operates  at  a 
frequency  of  35-50  kHz  at  a  source  level 
of  185  dB  re  1  pPa  at  1  m. 

Onshore /Intertidal  Components: 
Onshore  and  intertidal  locating  of 
source  and  receivers  will  be 
accomplished  with  Differential  Global 
Positioning  System/roving  units  (DGPS/ 
RTK)  equipped  with  telemetry  radios 
which  will  be  linked  to  a  base  station 
established  on  the  M/V  Arctic  Wolf  or 
similar  vessel.  Survey  crews  will  have 
both  helicopter  and  light  tracked  vehicle 
support.  Offshore  source  and  receivers 
will  be  positioned  with  an  integrated 
navigation  system  utilizing  DGPS/RTK 
link  to  the  land  located  base  stations. 

The  integrated  navigation  system  will  be 
capable  of  many  features  that  cu'e  critical 
to  efficient  safe  operations.  The  system 
will  include  a  hazard  display  system 
that  can  be  loaded  with  known 
obstructions  or  exclusion  zones. 
Typically  the  vessel  displays  are  also 
loaded  with  the- day-to-day  operational 
hazards,  buoys,  etc.  This  display  gives 
a  quick  reference  when  a  potential 
question  regarding  positioning  or 
tracking  arises.  In  tbe  case  of  inclement 
weather,  the  hazard  display  can  and  has 
been  used  to  vector  vessels  to  safety. 

(3)  Seismic  Source 

Transition  Zone/Offshore 
Components:  Apache  proposes  to  use 
two  synchronized  source  vessels  in 
time.  The  somt:e  vessels,  M/V  Peregrine 
Falcon  and  the  M/V  Arctic  Wolf  [or 
similar  vessels),  will  be  equipped  with 
compressors  «md  2,400  in^  airgun  arrays 
(1,200  in^,  if  feasible).  The  M/V 
Peregrine  Falcon,  or  siniilar,  will  be 
equipped  with  a  440  in^  shallow  water 
source,  which  it  can  deploy  at  high  tide 
in  the  intertidal  area  in  less  than  1.8  m 
(6  ft)  of  water.  Most  of  the  airgun  sound 
energy  is  contained  at  frequencies  below 


approximately  500  Hz.  The  modeled 
broadband  source  level  for  the  array  was 
251  dB  re  luPa  peak  and  238  dB  re  1 
uPa  rms.  Source  lines  are  orientated 
perpendicular  to  the  node  lines  and 
parallel  to  the  beach  (see  red  lines  on 
Figure  6  in  Apache’s  application).  The 
two  source  vessels  will  traverse  source 
lines  of  the  same  patch  using  a  shooting 
technique  called  ping/pong.  The  ping/ 
pong  methodology  will  have  the  first 
source  boat  commence  the  source  effort. 
As  the  first  airgun  pop  is  initiated,  the 
second  gun  boat  is  sent  a  command  and 
begins  a  countdown  to  pop  its  guns  12 
seconds  later  than  the  first  vessel.  The 
first  source  boat.would  then  take  its 
second  pop  12  seconds  after  the  second 
vessel  has  popped  and  -so  on.  The 
vessels  try  to  manage  their  speed  so  that 
they  cover  approximately  50  m  (165  ft) 
between  pops.  The  objective  is  to  , 
generate  source  positions  for  each  of  the 
two  arrays  close  to  a  50  m  (165  ft) 
interval  along  each  of  the  source  lines 
in  a  patch.  Vessel  speeds  range  from 
2—4  knots  (2.3— 4.6  miles/hour  [mph]). 
The  source  effort  will  average  10—12 
hours  per  day. 

Each  source  line  is  approximately 
12.9  km  (8  mi)  long.  A  single  vessel  is 
capable  of  acquiring  a  source  line  ih 
approximately  1  hour.  With  two  source 
vessels  operating  simultaneously,  a 
patch  of  approximately  3,900  source 
points  can  be  acquired  in  a  single  day 
assuming  a  10-12  hour  source  effort. 
When  the  data  from  the  patch  of  nodes 
have  been  acquired,  the  node  vessels 
pick  up  the  patch  and  roll  it  to  the  next 
location.  The  pickup  effort  takes 
approximately  18  hours. 

Onshore/Intertidal  Components:  The 
onshore  source  effort  will  be  shot  holes. 
These  holes  are  drilled  every  50  m  (165 
ft)  along  source  lines  which  are 
orientated  perpendicular  to  the  receiver 
lines  and  parallel  to  the  coast.  To  access 
the  onshore  drill  sites,  Apache  would 
use  a  combination  of  helicopter  portable 
and  tracked  vehicle  drills.  At  each 
source  location,  Apache  will  drill  to  the 
prescribed  hole  depth  of  approximately 
10  m  (35  ft)  and  load  it  with  4  kilograms 
(kg)  (8.8  pounds  [lbs])  of  explosive 
(likely  Orica  OSX  Pentolite  Explosive). 
The  hole  will  be  capped  with  a  “smart 
cap’’  thht  will  make  it  impossible  to 
detonate  the  explosive  without  the 
proper  blaster.  At  the  request  of  NMFS, 
Apache  conducted  a  sound  source 
characterization  (SSG)  of  the  onshore 
shot  hole  to  determine  if  underwater 
received  sound  levels  exceeded  the 
NMFS  thresholds  for  harassment.  The 
results  of  the  SSG  verified  received 
sound  levels  in  the  water  are  not 
expected  to  exceed  NMFS’  MMPA 
harassment  thresholds  (see  Appendix  A 


of  Apache’s  application),  therefore, 
onshore  sources  are  not  discussed 
further  in  this  application. 

Description  of  Marine  Mammals  in  the 
Area  of  the  Specified  Activity 

The  marine  mammal  species  under 
NMFS’s  jurisdiction  that  could  occur 
near  operations  in  Gook  Inlet  include 
three  cetacean  species,  all  odontocetes 
(toothed  whales):  beluga  whale 
[Delphinapterus  leucas],  killer  whale 
[Orcinus  orca),  and  harbor  porpoise 
[Phocoena  phocoena),  and  two 
pinniped  species:  harbor  seal  [Phoca 
vitulina  richardsi)  and  Steller  sea  lions. 
[Eumetopias  jubatus).  The  marine 
mammal  species  that  is  likely  to  be 
encountered  most  widely  (in  space  and 
time)  throughout  the  period  of  the 
planned  surveys  is  the  harbor  seal. 

While  killer  whales  and  Steller  sea  lions 
have  been  sighted  in  upper  Gook  Inlet, 
their  occurrence  is  considered  rare  in 
that  portion  of  the  Inlet. 

of  the  five  marine  mammal  species 
likely  to  occur  in  the  proposed  marine 
survey  area,  Gook  Inlet  beluga  whales 
aixd  Steller  sea  lions  are  listed  as 
endangered  under  the  ESA  (Steller  sea 
lions  are  listed  as  two  distinct 
population  segments  (DPSs),  an  eastern 
and  a  western  DPS;  the  relevant  DPS  in 
Gook  Inlet  is  the  western  DPS).  The 
eastern  DPS  was  recently  removed  from 
the  endangered  species  list  (78  FR 
66139,  November  4,  2013).  These 
species  are  also  designated  as 
“depleted”  under  the  MMPA.  Despite 
these  designations,  Gook  Inlet  beluga 
whales  and  the  western  DPS  of  Steller 
sea  lions  have  not  made  significant 
progress  towards  recovery.  Data  indicate 
that  the  Gook  Inlet  population  of  beluga 
whales  has  been  decreasing  at  a  rate  of 
1.1  percent  annually  between  2001  and 
2011  (Allen  and  Angliss,  2013).  A  recent 
review  of  tbe  status  of  the  population 
indicated  that  there  is  an  80%  chance 
that  the  population  will  decline  further 
(Hobbs  and  Sbelden  2008).  Gounts  of 
non-pup  Steller  sea  lions  at  trend  sites 
in  the  Alaska  western  stock  increased 
11%  from  2000  to  2004  (Allen  and 
Angliss,  2013).  These  were  the  first 
region-wide  increases  for  the  western 
stock  since  standardized  surveys  began 
in  the  1970s  and  were  due  to  increased 
or  stable  counts  in  all  regions  except  the . 
Western  Aleutian  Islands.  Between  2004 
and  2008,  Alaska  western  non-pup 
counts  increased  only  3%:  eastern  Gulf 
of  Alaska  (Prince  William  Sound  area) 
counts  were  higher  and  Kenai  Peninsula 
through  kiska  Island  counts  were  stable, 
but  western  Aleutian  counts  continued 
to  decline.  Johnson  (2010)  analyzed 
western  Steller  sea  lion  population 
trends  in  Alaska  and  concluded  that  the 
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overall  2000—2008  trend  was  a  decline 
1.5%  per  year;  however,  there  continues 
to  be  considerable  regional  variability  in 
recent  trends  (Allen  and  Angliss,  2013). 
NMFS  has  not  been  able  to  complete  a 
non-pup  survey  of  the  AK  western  stock 
since  2008,  due  largely  to  weather  and 
closure  of  the  Air  Force  base  on  Shemya 
in  2009  and  2010. 

Pursuant  to  the  ESA,  critical  habitat 
has  been  designated  for  Cook  Inlet 
beluga  whales  and  Steller  sea  lions.  The 
proposed  action  falls  within  critical 
habitat  designated  in  Cook  Inlet  for 
beluga  whales  but  is  not  within  critical 
habitat  designated  for  Steller  sea  lions. 
The  portion  of  beluga  whale  critical 
habitat — identified  as  Area  2  in  the 
critical  habitat  designation — where  the 
seismic  survey  will  occur  is  located 
south  of  the  Area  1  critical  habitat 
where  belugas  are  particularly 
vulnerable  to  impacts  due  to  their  high 
seasonal  densities  and  the  biological 
importance  of  the  area  for  foraging, 
nursery,  and  predator  avoidance.  Area  2 
is  based  on  dispersed  fall  and  winter 
feeding  and  transit  areas  in  waters 
where  whales  typically  appear  in 
smaller  densities  or  deeper  waters  (76 
FR  20180,  April  11,  2011). 

There  are  several  species  of 
mysticetes  that  have  been  observed 
infrequently  in  lower  Cook  Inlet, 
including  minke  whale  [Balaenoptera 
acutorostrata),  humpback  whale 
[Megaptera  novaeangliae),  fin  whale 
[Balaenoptera  physalus),  and  gray 
whale  [Eschrichtius  robustus).  Because 
of  their  infrequent  occurrence  in  the 
location  of  seismic  acquisition,  they  are 
not  included  in  this  proposed  IHA 
notice.  Sea  otters  also  occur  in  Cook 
Inlet.  However,  sea  otters  are  managed 
by  the  U.S.  Fish  and  Wildlife  Service 
and  are  therefore  not  considered  further 
in  this  proposed  IHA  notice. 

Cetaceans 

1.  Beluga  Whales 

Cook  Inlet  beluga  whales  reside  in 
Cook  Inlet  year-round  although  their 
distribution  and  density  changes 
seasonally.  Factors  that  are  likely  to 
influence  beluga  whale  distribution 
within  the  inlet  include  prey 
availability,  predation  pressure,  sea-ice 
cover,  and  other  environmental  factors, 
reproduction,  sex  and  age  class,  and 
human  activities  (Rugh  et  al.,  2000; 
NMFS  2008).  Seasonal  movement  and 
density  patterns  as  well  as  site  fidelity 
appear  to  be  closely  linked  to  prey 
availability,  coinciding  with  seasonal 
salmon  and  eulachon  concentrations 
(Moore  et  ah,  2000).  For  example, 
during  spring  and  summer,  beluga 
whales  are  generally  concentrated  near 


the  warmer  waters  of  river  mouths 
where  prey  availability  is  high  and 
predator  occurrence  is  low  (Huntington 
2000;  Moore  et  ai,  2000).  During  the 
winter  (November  to  April),  belugas 
disperse  throughout  the  upper  and  mid¬ 
inlet  areas,  with  animals  found  between 
Kalgin  Island  and  Point  Possession 
(Rugh  et  al,  2000).  During  these 
months,  there  are  generally  fewer 
observations  of  beluga  whales  in  the 
Anchorage  and  Knik  Arm  area  (NMML 
2004;  Rugh  et  ai,  2004). 

Beluga  whales  use  several  areas  of  the 
upper  Cook  Inlet  for  repeated  summer 
and  fall  feeding.  The  primary  hotspots 
for  beluga  feeding  include  the  Big  and 
Little  Susitna  rivers.  Eagle  Bay  to 
Eklutna  River,  Ivan  Slough,  Theodore 
River,  Lewis  River,  and  Chickaloon 
River  and  Bay  (NMFS,  2008). 

Availability  of  prey  species  appears  to 
be  the  most  influential  environmental 
variable  affecting  Cook  Inlet  beluga 
whale  distribution  and  relative 
abundance  (Moore  et  al.,  2000).  The 
patterns  and  timing  of  eulachon  and 
salmon  runs  have  a  strong  influence  on 
beluga  whale  feeding  behavior  and  their 
seasonal  movements  (Nemeth  et  al., 

2007;  NMFS,  2008).  The  presence  of 
prey  species  may  account  for  the 
seasonal  changes  in  beluga  group  size 
and  composition  (Moore  et  al.,  2000). 
Aerial  and  vessel-based  monitoring 
conducted  by  Apache  during  the  March 
2011  2D  test  program  in  Cook  Inlet 
reported  33  beluga  sightings.  One  of  the 
sightings  was  of  a  large  group  (-25 
individuals  on  March  27,  2011)  of 
feeding/milling  belugas  near  the  mouth 
of  the  Drift  River.  Also  on  March  27, 
2011,  protected  species  observers 
(PSOs)  onboard  the  M/V  Dreamcatcher 
reported  a  group  of  seven  beluga  whales 
approximately  0.9  km  (0.6  mi)  from  the 
vessel.  Land-based  PSOs  were  able  to 
observe  this  group  of  beluga  whales  for 
approximately  2.5  hrs.  A  single  beluga 
whale  was  observed  near  the  mouth  of 
the  Drift  River  by  the  aerial-based 
monitors  on  March  28,  2011,  prior  to  the- 
seismic  ramp-up  period.  If  belugas  are 
present  during  the  late  summer/early 
fall,  they  are  more  likely  to  occur  in 
shallow  areas  near  river  mouths  in 
upper  Cook  Inlet.  For  example,  no 
beluga  whales  were  sighted  in  Trading 
Bay  during  the  sound  source  ^ 
verification  (SSV)  conducted  in 
September  2011  because  during  this 
time  of  year  they  are  more  likely  to  be 
in  the  upper  regions  of  Cook  Inlet. 

During  the  SSV  in  May  2012,  belugas 
were  sighted  on  both  days  near  Drift 
River  (some  of  which  were  observed  to 
be  feeding). 


2.  Killer  Whales 

In  general,  killer  whales  are  rare  in 
upper  Cook  Inlet,  where  transient  killer 
whales  are  known  to  feed  on  beluga 
whales,  and  resident  killer  whales  are 
known  to  feed  on  anadromous  fish 
(Shelden  et  al.,  2003).  The  availability 
of  these  prey  species  largely  determines 
the  likeliest  times  for  killer  whales  to  be 
in  the  area.  Between  1993  and  2004,  23 
sightings  of  killer  whales  were  reported 
in  the  lower  Cook  Inlet  during  aerial 
surveys  by  Rugh  et  al.  (2005).  Surveys 
conducted  over  a  span  of  20  yems  by 
Shelden  et  al.  (2003)  reported  11 
sightings  in  upper  Cook  Inlet  between 
Turnagain  Arm,  Susitna  Flats,  and  Knik 
Arm.  No  killer  whales  were  spotted 
during  recent  surveys  by  Funk  et  al. 

(2005),  Ireland  et  al.  (2005),  Brueggeman  . 
et  al.  (2007a,  2007b,  2008),  or  Prevel 
Ramos  et  al.  (2006,  2008).  Eleven  killer 
whale’ strandings  have  been  reported  in 
Turnagain  Arm,  six  in  May  1991  and 
five  in  August  1993.  Therefore,  very  few 
killer  whales,  if  any,  are  expected  to 
approach  or  be  in  the  vicinity  of  the 
action  area. 

3.  Harbor  Porpoise 

The  most  recent  estimated  density  for 
harbor  porpoises  in  Cook  Inlet  is  7.2  per 
1,000  km^  (Dahlheim  et  al.,  2000) 
indicating  that  only  a  small  number  use 
Cook  Inlet.  Harbor  porpoise  have  been 
reported  in  lower  Cook  Inlet  from  Cape 
Douglas  to  the  West  Foreland, 

Kachemak  Bay,  and  offshore  (Rugh  et 
al.,  2005).  Small  numbers  of  harbor 
porpoises  have  been  consistently 
reported  in  upper  Cook  Inlet  between 
April  and  October,  except  for  a  recent 
survey  that  recorded  higher  than  usual 
numbers  (Prevel  Ramos  et  al.,  2008). 
Prevel  Ramos  et  al.  (2008)  reported  17 
harbor  porppises  from  spring  to  fall 
2006,  while  other  studies  reported  14  in 
the  spring  of  2007  (Brueggeman  et  al. 
2007)  and  12  in  the  fall  of  2007 
(Brueggeman  et  al.  2008).  During  the 
spring  and  fall  of  2007, 129  harbor 
porpoises  were  reported  between 
Granite  Point  and  the  Susitna  River; 
however,  the  reason  for  the  increase  in 
numbers  of  harbor  porpoise  in  the  upper 
Cook  Inlet  remains  unclear  and  the 
disparity  with  the  result  of  past 
sightings  suggests  that  it  may  be  an 
anomaly.  The  spike  in  reported 
sightings  occurred  in  July,  which  was 
followed  by  sightings  of  79  harbor 
porpoises  in  August,  78  in  September, 
and  59  in  October  2007.  It  is  important 
to  note  that  the  number  of  porpoises 
counted  more  than  once  was  unknown, 
which  suggests  that  the  actual  numbers 
are  likely  smaller  than  those  reported.  In 
addition,  recent  passive  acoustic 
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research  in  Cook  Inlet  by  the  Alaska 
Department  of  Fish  and  Game  and  the 
National  Marine  Mammal  Laboratory 
have  indicated  that  harbor  porpoises 
occur  in  the  area  more  frequently  than 
previously  thought,  particularly  in  the 
West  Foreland  area  in  the  spring  (NMFS 
2011):  however  overall  numbers  are  still 
unknown  at  this  time. 

Pinnipeds 

Two  species  of  pinnipeds  may  be 
encountered  in  Cook  Inlet:  harbor  seal 
and  Steller  sea  lion. 

1.  Harbor  Seals 

Harbor  seals  inhabit  the  coastal  and 
estuarine  waters  of  Cook  Inlet.  In 
general,  harbor  seals  are  more  abundant 
in  lower  Cook  Inlet  than  in  upper  Cook 
Inlet,  but  they  do  occur  in  the  upper 
inlet  throughout  most  of  the  year  (Hugh 
et  al.  2005).  Harbor  seals  are  non- 
migratory:  their  movements  are 
associated  with  tides,  weather,  season, 
food  availability,  and  reproduction.  The 
major  haulout  sites  for  harbor  seals  are 
located  in  lower  Cook  Inlet,  and  their 
presence  in  the  upper  inlet  coincides 
with  seasonal  runs  of  prey  species.  For 
example,  harbor  seals  are  commonly 
observed  along  the  Susitna  River  and 
other  tributaries  along  upper  Cook  Inlet 
during  the  eulachon  and  salmon 
migrations  (NMFS,  2003).  During  aerial 
surveys  of  upper  Cook  Inlet  in  2001, 
2002,  and  2003,  harbor  seals  were 
observed  24  to  96  km  (15  to  60  mi) 
south-southwest  of  Anchorage  at  the 
Chickaloon,  Little  Susitna,  Susitna, 

Ivan.  McArthur,  and  Beluga  Rivers 
(Rugh  et  a!.,  2005).  During  the  2D  test 
program  in  Mench  2011,  two  harbor 
seals  were  observed  by  vessel-based 
PSOs.  On  March  25,  2011,  one  harbor 
seal  was  observed  approximately  400  m 
(0.2  mi)  from  the  M/V  Miss  Qiane.  At 
the  time  of  the  observation,  the  vessel 
was  operating  the  positioning  pinger, 
and  PSOs  instructed  the  operator  to 
implement  a  shut-down.  The  pinger  was 
shut  down  for  30  minutes  while  PSOs 
monitored  the  area  and  re-started  the 
device  when  the  animal  was  not  sighted 
again  during  the  30  minute  site  clearing 
•protocol.  No  unusual  behaviors  were 
reported  during  the  time  the  animal  was 
observed.  The  second  harbor  seal  was 
observed  on  March  26,  2011,  by  vessel- 
based  PSO  onboard  the  Af/V 
Dreamcatcher  approximately  4,260  m 
(2.6  mi)  from  the  source  vessel,  which 
was  operating  the  10  in^  air  gun  at  the 
time.  Many  harbor  seals  were  observed 
diu’ing  the  3D  seismic  survey  conducted 
under  the  April  2012  IHA,  especially 
when  survey  operations  were  conducted 
close  to  shore.  NMFS  and  Apache  do 
not  anticipate  encountering  large 


haulouts  of  seals  (the  closest  haulout 
site  to  the  action  area  is  located  on 
Kalgin  Island,  which  is  approximately 
22  km  [14  mi]  south  of  the  McArthur 
River),  but  we  do  expect  to  see  curious 
individual  harbor  seals;  especially 
during  large  fish  runs  in  the  various 
rivers  draining  into  Cook  Inlet. 

2.  Steller  Sea  Lion 

Two  separate  stocks  of  Steller  sea 
lions  are  recognized  within  U.S.  waters: 
an  eastern  U.S.  stock,  which  includes 
animals  east  of  Cape  Suckling,  Alaska; 
and  a  western  U.S.  stock,  which 
includes  animals  west  of  Cape  Suckling 
(NMFS,  2008).  Individuals  in  Cook  Inlet 
are  considered  part  of  the  western  U.S. 
stock,  which  is  listed  as  endangered 
under  the  ESA.  Steller  sea  lions 
primarily  occur  in  lower,  rather  than 
upper  Cook  Inlet  and  are  rarely  sighted 
north  of  Nikiski  on  the  Kenai  Peninsula. 
Haul-outs  and  rookeries  are  located  near 
Cook  Inlet  at  Gore  Point,  Elizabeth 
Island,  Perl  Island,  and  Chugach  Island 
(NMFS,  2008).  No  Steller  seal  lion  haul¬ 
outs  or  rookeries  are  located  in  the 
vicinity  of  the  proposed  seismic  survey. 
Furthermore,  no  sightings  of  Steller  sea 
lions  were  reported  by  Apache  during 
the  2D  test  program  in  March  2011. 
During  the  3D  seismic  survey,  one 
Steller  sea  lion  was  observed  from  the 
M/V  Dreamcatcher  on  August  18,  2012, 
during  a  period  when  the  air  guns  were 
not  active.  Although  Apache  has 
requested  takes  of  Steller  sea  lions, 
Steller  sea  lions  would  be  rare  in  the 
action  area  during  seismic  survey 
operations. 

Apache’s- application  contains 
information  on  the  status,  distribution, 
seasonal  distribution,  and  abundance  of 
each  of  the  species  under  NMFS 
jurisdiction  mentioned  in  this 
document.  Please  refer  to  the 
application  for  that  information  (see 
ADDRESSES).  Additional  information  can 
also  be  found  in  the  NMFS  Stock 
Assessment  Reports  (SAR).  The  Alaska 
2012  SAR  is  available  on  the  Internet  at: 
http://www.nmfs.noaa.gov/pr/sars/pdf/ 
ak2012.pdf. 

Potential  Effects  of  the  Specified 
Activity  on  Marine  Mammals 

This  section  includes  a  summary  and 
discussion  of  the  ways  that  the  types  of 
stressors  associated  with  the  specified 
activity  ie.g.,  seismic  airgun  operations, 
vessel  movement)  have  been  observed  to 
or  are  thought  to  impact  meu-ine 
mammals.  This  section  may  include  a 
discussion  of  known  effects  that  do  not 
rise  to  the  level  of  an  MMPA  take  (for 
example,  with  acoustics,  we  may 
include  a  discussion  of  studies  that 
showed  animals  not  reacting  at  all  to 


sound  or  exhibiting  barely  measurable 
avoidance).  The  discussion  may  also 
include  reactions  that  we  consider  to 
rise  to  the  level  of  a  .take  and  those  that 
we  do  not  consider  to  rise  to  the  level 
of  a  take.  This  section  is  intended  as  a 
background  of  potential  effects  and  does 
not  consider  either  the  specific  manner 
in  which  this  activity  will  be  carried  out 
or  the  mitigation  that  will  be 
implemented  or  how  either  of  those  will 
shape  the  anticipated  impacts  from  this 
specific  activity.  The  “Estimated  Take 
by  Incidental  Harassment”  section  later 
in  this  document  will  include  a 
quantitative  analysis  of  the  number  of 
individuals  that  are  expected  to  be  taken 
by  this  activity.  The  “Negligible  Impact 
Analysis”  section  will  include  the 
analysis  of  how  this  specific  activity 
will  impact  marine  mammals  and  will 
consider  the  content  of  this  section,  the 
“Estimated  Take  by  Incidental 
Harassment”  section,  the  “Proposed 
Mitigation”  section,  and  the 
“Anticipated  Effects  on  Marine  Mammal 
Habitat”  section  fo  draw  conclusions 
regarding  the  likely  impacts  of  this 
activity  on  the  reproductive  success  or 
survivorship  of  individuals  and  from 
that  on  the  affected  marine  mammal 
populations  or  stocks. 

Operating  active  acoustic  sources, 
such  as  air  gun  arrays,  has  the  potential 
for  adverse  effects  on  marine  mammals. 
The  majority  of  anticipated  impacts 
would  he  from  the  use  of  acoustic 
sources. 

Acoustic  Impacts 

When  considering  the  influence  of 
various  kinds  of  sound  on  the  marine 
environment,  it  is  necessary  to 
understand  that  different  kinds  of 
marine  life  are  sensitive  to  different 
frequencies  of  sound.  Based  on  available 
behavioral  data,  audiograms  have  been 
derived  using  auditory  evoked 
potentials,  anatomical  modeling,  and 
other  data,  Southall  et  al.  (2007) 
designate  “functional  hearing  groups” 
for  marine  mammals  and  estimate  the 
lower  and  upper  frequencies  of 
functional  hearing  of  the  groups.  The 
functional  groups  and  the  associated 
frequencies  are  indicated  below  (though 
animals  are  less  sensitive  to  sounds  at 
the  outer  edge  of  their  functional  range 
and  most  sensitive  to  sounds  of 
frequencies  within  a  smaller  range 
somewhere  in  the  middle  of  their 
functional  hearing  range): 

•  Low-frequency  cetaceans  (13 
species  of  mysticetes):  functional 
hearing  is  estimated  to  occur  between 
approximately  7  Hz  and  22  kHz 
(however,  a  study  by  Au  et  al.  (2006)  of 
humpback  whale  songs  indicate  that  the 
range  may  extend  to  at  least  24  kHz); 
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•  Mid-frequency  cetaceans  (32 
species  of  dolphins,  six  species  of  larger 
toothed  whales,  and  19  species  of 
beaked  and  bottlenose  whales): 
functional  hearing  is  estimated  to  occur 
between  approximately  150  Hz  and  160  . 
kHz; 

•  High-frequency  cetaceans  (eight 
species  of  true  porpoises,  six  species  of 
river  dolphins,  Kogia,  the  franciscana, 
and  four  species  of  cephalorhynchids): 
functional  hearing  is  estimated  to  occur 
between  approximately  200  Hz  and  180 
kHz;  and 

•  Pinnipeds  in  Water:  functional 
hearing  is  estimated  to  occur  between 
approximately  75  Hz  and  75  kHz,  with 
the  greatest  sensitivity  between 
approximately  700  Hz  and  20  kHz. 

As  mentioned  previously  in  this 
document,  five  marine  mammal  species 
(three  cetacean  and  two  pinniped 
species)  are  likely  to  occur  in  the 
proposed  seismic  survey  area.  Of  the 
three  cetacean  species  likely  to  occur  in 
Apache’s  proposed  project  area,  two  are 
classified  as  mid-frequency  cetaceans 
(i.e.,  beluga  and  killer  whales),  and  one 
is  classified  as  a  high-frequency 
cetacean  (i.e.,  harbor  porpoise)  (Southall 
et  al.,  2007).  A  species  functional 
hearing  group  is  a  consideration  when 
we  analyze  the  effects  of  exposure  to 
sound  on  marine  mammals. 

1.  Potential  Effects  of  Air  Gun  Sounds 
on  Marine  Mammals 

The  effects  of  sounds  from  airgun 
pulses  might  include  one  or  more  of  the 
following:  tolerance,  masking  of  natural 
sounds,  behavioral  disturbance,  and 
temporary  or  permanent  hearing 
impairment  or  non-auditory  effects 
(Richardson  et  al.,  1995).  As  outlined  in 
previous  NMFS  documents,  the  effects 
of  noise  on  marine  mammals  are  highly 
variable,  often  depending  on  species 
and  contextual  factors  (based  on 
Richardson  et  al.,  1995). 

Tolerance:  Numerous  studies  have 
shown  that  pulsed  sounds  from  air  guns 
are  often  readily  detectable  in  the  water 
at  distances  of  many  kilometers. 
Numerous  studies  have  also  shown  that 
marine  mammals  at  distances  more  than 
a  few  kilometers  from  operating  survey 
vessels  often  show  no  apparent 
response.  That  is  often  true  even  in 
cases  when  the  pulsed  sounds  must  be 
readily  audible  to  the  animals  based  on 
measured  received  levels  and  the 
hearing  sensitivity  of  that  mammal 
group.  In  general,  pinnipeds  and  small 
odontocetes  (toothed  whales)  seem  to  be 
more  tolerant  of  exposure  to  air  gun 
pulses  than  baleen  whales.  Although 
various  toothed  whales,  and  (less 
frequently)  pinnipeds  have  been  shown 
to  react  behaviorally  to  airgun  pulses 


under  some  conditions,  at  other  times, 
mammals  of  both  types  have  shown  no 
overt  reactions.  Weir  (2008)  observed 
mmine  mammal  responses  to  seismic 
pulses  from  a  24  airgun  array  firing  a 
total  volume  of  either  5,085  in^  or  3,147 
in^  in  Angolan  waters  between  August 
2004  and  May  2005.  Weir  recorded  a 
total  of  207  sightings  of  humpback 
whales  (n  =  66),  sperm  whales  (n  =  124), 
and  Atlantic  spotted  dolphins  (n  =  17) 
and  reported  that  there  were  no 
significant  differences  in  encounter 
rates  (sightings/hr)  for  humpback  and 
sperm  whales  according  to  the  airgun 
array’s  operational  status  (i.e.,  active 
versus  silent). 

Behavioral  Disturbance:  Marine 
mammals  may  behaviorally  react  to 
sound  when  exposed  to  anthropogenic 
noise.  These  behavioral  reactions  are 
often  shown  as:  changing  durations  of 
surfacing  and  dives,  number  of  blows 
per  surfacing,  or  moving  direction  and/ 
or  speed;  reduced/increased  vocal 
activities;  changing/cessation  of  certain 
behavioral  activities  (such  as  socializing 
or  feeding);  visible  startle  response  or 
aggressive  behavior  (such  as  tail/fluke 
slapping  or  jaw  clapping);  avoidance  of 
areas  where  noise  sources  are  located; 
and/or  flight  responses  (e.g.,  pinnipeds 
flushing  into  water  from  haulouts  or 
rookeries). 

The  biological  significance  of  many  of 
these  behavioral  disturbances  is  difficult 
to  predict,  especially  if  the  detected 
disturbances  appear  minor.  However, 
the  consequences  of  behavioral 
modification  have  the  potential  to  be 
biologically  significant  if  the  change 
affects  growth,  survival,  or 
reproduction.  Examples  of  significant 
behavioral  modifications  include: 

•  Drastic  change  in  diving/surfacing 
patterns  (such  as  those  thought  to  be 
causing  beaked  whale  stranding  due  to 
exposure  to  military  mid-frequency 
tactical  sonar); 

•  Habitat  abandonment  due  to  loss  of 
desirable  acoustic  environment;  and 

•  Cessation  of  feeding  or  social 
interaction. 

The  onset  of  behavioral  disturbance 
from  anthropogenic  noise  depends  on 
both  external  factors  (characteristics  of 
noise  sources  and  their  paths)  and  the 
receiving  animals  (hearing,  motivation, 
experience,  demography)  and  is  also 
difficult  to  predict  (Southall  et  al.  2007). 

Few  systematic  data  are  available 
describing  reactions  of  toothed  whales 
to  noise  pulses.  However,  systematic 
work  on  sperm  whales  is  underway 
(Tyack  et  al.,  2003),  and  there  is  an 
increasing  amount  of  information  about 
responses  of  various  odontocetes  to 
seismic  surveys  based  on  monitoring 


studies  (e.g..  Stone,  2003;  Smultea  et  al., 
2004;  Moulton  and  Miller,  2005). 

Seismic  operators  and  marine 
maunmal  observers  sometimes  see 
dolphins  and  other  small  toothed 
whales  near  operating  airgun  arrays, 
but,  in  general,  there  seems  to  be  a 
tendency  for  most  delphinids  to  show 
some  limited  avoidance  of  seismic 
vessels  operating  large  airgun  systems. 
However,  some  dolphins  seem  to  be 
attracted  to  the  seismic  vessel  and 
floats,  and  some  ride  the  bow  wave  of 
the  seismic  vessel  even  when  large 
arrays  of  airguns  are  firing.  Nonetheless, 
there  have  been  indications  that  small 
toothed  whales  sometimes  move  away 
or  maintain  a  somewhat  greater  distance 
from  the  vessel  when  a  large  array  of 
airguns  is  operating  than  when  it  is 
silent  (e.g.,  Goold,  1996a, b,c; 
Calambokidis  and  Osmek,  1998;  Stone, 
2003).  The  beluga  may  be  a  species  that 
(at  least  in  certain  geographic  areas) 
shows  long-distance  avoidance  of 
seismic  vessels.  Aerial  surveys  during 
seismic  operations  in  the  southeastern 
Beaufort  Sea  recorded  much  lower 
sighting  rates  of  beluga  whales  within 
10-20  km  (6.2-12.4  mi)  of  an  active 
seismic  vessel.  These  results  were 
consistent  with  the  low  number  of 
beluga  sightings  reported  by  observers 
aboard  the  seismic  vessel,  suggesting 
that  some  belugas  might  have  been 
avoiding  the  seismic  operations  at 
distances  of  10-20  km  (6.2-12.4  mi) 
(Miller  et  al.,  2005). 

Captive  bottlenose  dolphins  and  (of 
more  relevance  in  this  project)  beluga 
whales  exhibit  changes  in  behavior 
when  exposed  to  strong  pulsed  sounds 
similar  in  duration  to  those  typically 
used  in  seismic  surveys  (Finneran  et  al., 
2002,  2005).  However,  the  animals 
tolerated  high  received  levels  of  sound 
(pk-pk  level  >200  dB  re  1  pPa)  before 
exhibiting  aversive  behaviors. 

Observers  stationed  on  seismic 
vessels  operating  off  the  United 
Kingdom  from  1997-2000  have 
provided  data  on  the  occurrence  and 
behavior  of  various  toothed  whales 
exposed  to  seismic  pulses  (Stone,  2003; 
Gordon  et  al.,  2004).  Killer  whales  were 
found  to  be  significantly  farther  from 
large  airgun  arrays  during  periods  of 
shooting  compared  with  periods  of  no 
shooting.  The  displacement  of  the 
median  distance  from  the  array  was 
approximately  0.5  km  (0.3  mi)  or  more. 
IGller  whales  also  appear  to  be  more 
tolerant  of  seismic  shooting  in  deeper 
water. 

Reactions  of  toothed  whales  to  large 
arrays  of  airguns  are  variable  and,  at 
least  for  delphinids,  seem  to  be  confined 
to  a  smaller  radius  than  has  been 
observed  for  mysticetes.  However,  based 
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on  the  limited  existing  evidence, 
belugas  should  not  be  grouped  with 
delphinids  in  the  “less  responsive” 
category. 

Pinnipeds  are  not  likely  to  show  a 
strong  avoidance  reaction  to  the  airgun 
sources  proposed  for  use.  Visual 
monitoring  from  seismic  vessels  has 
shown  only  slight  (if  any)  avoidance  of 
airguns  by  pinnipeds  and  only  slight  (if 
any)  changes  in  behavior.  Monitoring 
work  in  the  Alaskan  Beaufort  Sea  during 
1996-2001  provided  considerable 
information  regarding  the  behavior  of 
Arctic  ice  seals  exposed  to  seismic 
pulses  (Harris  et  al.,  2001;  Moulton  and 
Lawson,  2002).  These  seismic  projects 
usually  involved  arrays  of  6  to  16 
airguns  with  total  volumes  of  560  to 
1,500  in^.  The  combined  results  suggest 
that  some  seals  avoid  the  immediate 
area  around  seismic  vessels.  In  most 
survey  years,  ringed  seal  sightings 
tended  to  be  farther  away  from  the 
seismic  vessel  when  the  airguns  were 
operating  than  when  they  were  not 
(Moulton  and  Lawson,  2002).  However, 
these  avoidance  movements  were 
relatively  small,  on  the  order  of  100  m 
(328  ft)  to  a  few  hundreds  of  meters,  and 
many  seals  remained  within  100-200  m 
(328-656  ft)  of  the  trackline  as  the 
operating  airgun  array  passed  by.  Seal 
sighting  rates  at  the  water  surface  were 
lower  during  airgun  array  operations 
than  during  no-airgun  periods  in  each 
siu^ey  year  except  1997.  Simileirly,  seals 
are  often  very  tolerant  of  pulsed  sounds 
from  seal-scaring  devices  (Mate  and 
Harvey,  1987;  Jefferson  and  Curry,  1994; 
Richardson  et  al.,  1995a).  However, 
initial  telemetry  work  suggests  that 
avoidance  and  other  behavioral 
reactions  by  two  other  species  of  seals 
to  small  airgun  sources  may  at  times  be 
stronger  than  evident  to  date  from  visual 
studies  of  pinniped  reactions  to  airguns 
(Thompson  et  al.,  1998).  Even  if 
reactions  of  the  species  occurring  in  the 
present  study  area  are  as  strong  as  those 
evident  in  the  telemetry  study,  reactions 
are  expected  to  be  confined  to  relatively 
small  distances  and  durations,  with  no 
long-term  effects  on  pinniped 
individuals  or  populations. 

Masking:  Masking  is  the  obscuring  of 
sounds  of  interest  by  other  sounds,  often 
at  similar  frequencies.  Marine  mammals 
use  acoustic  signals  for  a  variety  of 
purposes,  which  differ  among  species, 
but  include  communication  between 
individuals,  navigation,  foraging, 
reproduction,  avoiding  predators,  and 
learning  about  their  environment  (Erbe 
and  Farmer,  2000;  Tyack,  2000). 
Masking,  or  auditory  interference, 
generally  occms  when  sounds  in  the 
environment  are  louder  than,  and  of  a 
similar  frequency  as,  auditory  signals  an 


animal  is  trying  to  receive.  Masking  is 
a  phenomenon  that  affects  animals  that 
are  trying  to  receive  acoustic 
information  about  their  environment, 
including  sounds  from  other  members 
of  their  species,  predators,  prey,  and 
sounds  tbat  allow  them  to  orient  in  their 
environment.  Masking  these  acoustic 
signals  can  disturb  the  behavior  of 
individual  animals,  groups  of  animals, 
or  entire  populations. 

Masking  occurs  when  anthropogenic 
sounds  and  signals  (that  the  animal 
utilizes)  overlap  at  both  spectral  and 
temporal  scales.  For  the  airgun  sound 
generated  from  the  proposed  seismic ' 
surveys,  sound  will  consist  of  low 
frequency  (under  500  Hz)  pulses  with 
extremely  short  durations  (less  than  one 
second).  Lower  frequency  man-made 
sounds  are  more  likely  to  affect 
detection  of  communication  calls  and 
other  potentially  important  natural 
sounds  such  as  surf  and  prey  noise. 
There  is  little  concern  regarding 
masking  near  the  sound  source  due  to 
the  brief  duration  of  these  pulses  and 
relatively  longer  silence  between  air  gun 
shots  (approximately  12  seconds). 
However,  at  long  distances  (over  tens  of 
kilometers  away),  due  to  multipath 
propagation  and  reverberation,  the 
durations  of  airgun  pulses  can  be 
“stretched”  to  seconds  with  long  decays 
(Madsen  et  al.  2006),  although  the 
intensity  of  the  sound  is  greatly 
reduced. 

This  could  affect  communication 
signals  used  by  low  frequency 
mysticetes  when  they  occur  near  the 
noise  band  and  thus  reduce  the 
communication  space  of  animals  (e.g., 
Clark  et  al.  2009)  and  cause  increased 
stress  levels  (e.g.,  Foote  et  al.  2004;  Holt 
et  al.  2009);  however,  no  baleen  whales 
are  expected  to  occur  within  the 
proposed  action  area.  Marine  mammals 
are  thought  to  be  able  to  compensate  for 
masking  by  adjusting  their  acoustic 
behavior  by  shifting  call  frequencies, 
‘and/or  increasing  call  volume  and 
vocalization  rates.  For  example,  blue 
whales  are  found  to  increase'  call  rates 
when  exposed  to  seismic  survey  noise 
in  the  St.  Lawrence  Estuary  (Di  lorio 
and  Clark  2010).  The  North  Atlantic 
right  whales  [Eubalaena  glacialis) 
exposed  to  high  shipping  noise  increase 
call  frequency  (Parli  et  al.  2007),  while 
some  humpback  whales  respond  to  low- 
frequency  active  sonar  playbacks  by 
increasing  song  length  (Miller  el  al. 
2000).  Additionally,  beluga  whales  have 
been  known  to  change  their 
vocalizations  in  the  presence  of  high 
background  noise  possibly  to  avoid 
masldng  calls  (Au  et  al.,  1985;  Lesage  et 
al.,  1999;  Scheifele  et  al.,  2005). 
Although  some  degree  of  masking  is 


inevitable  when  high  levels  of  manmade 
broadband  sounds  are  introduced  into 
the  sea,  marine  mammals  have  evolved 
systems  and  behavior  that  function  to 
reduce  the  impacts  of  masking. 
Structured  signals,  such  as  the 
echolocation  click  sequences  of  small 
toothed  whales,  may  be  readily  detected 
even  in  the  presence  of  strong 
background  noise  because  their 
frequency  content  and  temporal  features 
usually  differ  strongly  from  those  of  the 
background  noise  (Au  and  Moore,  1988, 
1990).  The  components  of  background 
noise  that  are  similar  in  frequency  to  the 
sound  signal  in  question  primarily 
determine  the  degree  of  masking  of  that 
signal. 

Redundancy  and  context  can  also 
facilitate  detection  of  weak  signals. 

These  phenomena  may  help  marine 
mammals  detect  weak  sounds  in  the 
presence  of  natural  or  manmade  noise. 
Most  masking  studies  in  marine 
mammals  present  the  test  signal  and  the 
masking  noise  from  the  same  direction. 
The  sound  localization  abilities  of 
marine  mammals  suggest  that,  if  signal 
and  noise  come  from  different 
directions,  masking  would  not  be  as 
severe  as  the  usual  types  of  masking 
studies  might  suggest  (Richardson  et  al., 
1995).  The  dominant  background  noise 
may  be  highly  directional  if  it  comes 
from  a  particular  anthropogenic  source 
such  as  a  ship  or  industrial  site. 
Directional  hearing  may  significantly 
reduce  the  masking  effects  of  these 
sounds  by  improving  the  effective 
signal-to-noise  ratio.  In  the  cases  of 
higher  frequency  hearing  by  the 
bottlenose  dolphin,  beluga  whale,  and 
killer  whale,  empirical  evidence 
confirms  that  masking  depends  strongly 
on  the  relative  directions  of  arrival  of 
sound  signals  and  the  masking  noise  ‘ 
(Penner  et  al.,  1986;  Dubrovskiy,  1990; 
Bain  et  al.,  1993;  Bain  and  Dahlheim, 
1994).  Toothed  whales,  and  probably 
other  marine  mammals  as  well,  have 
additional  capabilities  besides 
directional  hearing  that  can  facilitate 
detection  of  sounds  in  the  presence  of 
background  noise.  There  is  evidence 
"  that  some  toothed  whales  can  shift  the 
dominant  frequencies  of  their 
echolocation  signals  from  a  frequency 
range  with  a  lot  of  ambient  noise  toward 
frequencies  with  less  noise  (Au  et  ah, 
'1974, 1985;  Moore  and  Pawloski,  1990; 
Thomas  and  Turl,  1990;  Romanenko 
and  Kitain,  1992;  Lesage  et  ah,  1999).  A 
few  marine  mammal  species  are  known 
to  increase  the  source  levels  or  alter  the 
frequency  of  their  calls  in  the  presence 
of  elevated  sound  levels  (Dahlheim, 
1987;  Au,  1993;  Lesage  et  ah,  1993, 
1999;  Terhune,  1999;  Foote  et  ah,  2004; 
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Parks  et  al.,  2007,  2009;  Di  Ibrio  and 
Clark,  2009;  Holt  et  al,  2009). 

These  data  demonstrating  adaptations 
for  reduced  masking  pertain  mainly  to 
the  very  high  frequency  echolocation 
signals  of  toothed  whales.  There  is  less  • 
information  about  the  existence  of 
corresponding  mechanisms  at  moderate 
or  low  frequencies  or  in  other  types  of 
marine  mammals.  For  example,  Zaitseva 
et  al  (1980)  found  that,  for  the 
bottlenose  dolphin,  the  angular 
separation  between  a  saund  source  and 
a  masking  noise  source  had  little  effect 
on  the  degree  of  masking  when  the 
sound  frequency  was  18  kHz,  in  contrast 
to  the  pronounced  effect  at  higher 
frequencies.  Directional  hearing  has 
been  demonstrated  at  frequencies  as  low 
as  0.5-2  kHz  in  several  marine 
mammals,  including  killer  whales 
(Richardson  et  al,  1995a).  This  ability 
may  be  useful  in  reducing  masking  at 
these  frequencies.  In  summary,  high 
levels  of  sound  generated  by 
anthropogenic  activities  may  act  to 
mask  the  detection  of  weaker 
biologically  important  sounds  by  some 
marine  mammals.  This  masking  may  be 
more  prominent  for  lower  frequencies. 
For  higher  frequencies,  such  as  that 
used  in  echolocation  by  toothed  whales, 
several  mechanisms  are  available  that 
may  allow  them  to  reduce  the  effects  of 
such  masking. 

Threshold  Shift  (noisednduced  loss  of 
hearing) — When  animals  exhibit 
reduced  hearing  sensitivity,  (i.e.,  sounds 
must  be  louder  for  an  animal  to  detect 
them)  following  exposure  to  an  intense 
sound  or  sound  for  long  duration,  it  is 
referred  to  as  a  noise-induced  threshold 
shift  (TS).  An  animal  can  experience 
temporary  threshold  shift  (TTS)  or 
permanent  threshold  shift.  (PTS).  TTS 
can  last  from  minutes  or  hours  to  days 
(i.e.,  there  is  complete  recovery),  can 
occur  in  specific  frequency  ranges  (i.e., 
an  animal  might  only  have  a  temporary 
loss  of  hearing  sensitivity  between  the 
frequencies  of  1  and  10  l^z),  and  can 
be  of  varying  amounts  (for  example,  an 
animal’s  hearing  sensitivity  might  be 
reduced  initially  by  only  6  dB  or 
reduced  by  30  dB).  PTS  is  permanent, 
but  some  recovery  is  possible.  PTS  can 
also  occur  in  a  specific  frequency  range 
and  amount  as  mentioned  above  for 
TTS. 

The  following  physiological 
mechanisms  are  thought  to  play  a  role 
in  inducing  auditory  TS:  Effects  to 
sensory  hair  cells  in  the  inner  ear  that 
reduce  their  sensitivity,  modification  of 
the  chemical  environment  within  the 
sensory  cells,  residual  muscular  activity 
in  the  middle  ear,  displacement  of 
certain  inner  ear  membranes,  increased 
blood  flow,  and  post-stimulatory 


reduction  in  both  efferent  and  sensory 
neural  output  (Southall  et  al,  2007). 

The  amplitude,  duration,  frequency, 
terhporal  pattern,  and  energy 
distribution  of  sound  exposure  all  can 
affect  the  amount  of  associated  TS  and 
the  frequency  range  in  which  it  occurs. 
As  amplitude  and  duration  of  sound 
exposure  increase,  so,  generally,  does 
the  amount  of  TS,  along  with  the 
recovery  time.  For  intermittent  sounds, 
less  TS  could  occur  than  compared  to  a 
continuous  exposure  with  the  same 
energy  (some  recovery  could  occur 
between  intermittent  exposures 
depending  on  the  duty  cycle  between  • 
sounds)  (Kryter  et  al,  1966;  Ward, 

1997).  For  example,  one  short  but  loud 
(higher  SPL)  sound  exposure  may 
■  induce  the  same  impairment  as  one 
longer  but  softer  sound,  which  in  turn 
may  cause  more  impairment  than  a 
series  of  several  intermittent  softer 
sounds  with  the  same  total  energy 
(Ward,  1997).  Additionally,  though  TTS 
is  temporary,  prolonged  exposure  to 
sounds  strong  enough  to  elicit  ITS,  or 
shorter-term  exposure  to  sound  levels 
well  above  the  TTS  threshold,  can  cause 
PTS,'  at  least  in  terrestrial  mammals 
(Kryter,  1985).  Although  in  the  case  of 
the  seismic  survey,  animals  are  not 
expected  to  be  exposed  to  levels  high 
enough  or  durations  long  enough  to 
result  in  PTS. 

PTS  is  considered  auditory  injury 
(Southall  et  al,  2007).  Irreparable 
damage  to  the  inner  or  outer  cochlear 
hair  cells  may  cause  PTS;  however, 
other  mechanisms  are  also  involved, 
such  as  exceeding  the  elastic  limits  of 
certain  tissues  and  membranes  in  the 
middle  and  inner  ears  and  resultant 
changes  in  the  chemical  composition  of 
the  inner  ear  fluids  (Southall  et  al, 
2007). 

Although  the  published  body  of 
scientific  literature  contains  numerous 
theoretical  studies  and  discussion 
papers  on  hearing  impairments  that  can 
occur  with  exposure  to  a  loud  sound, 
only  a  few  studies  provide  empirical 
information  on  the  levels  at  which 
noise-induced  loss  in  hearing  sensitivity 
occurs  in  nonhuman  animals.  For 
marine  mammals,  published  data  are 
limited  to  the  captive  bottlenose 
dolphin,  beluga,  harbor  porpoise,  and  • 
Yangtze  finless  porpoise  (Finneran  et 
al,  2000,  2002b, 2003, 2005a,  2007, 
2010a,  2010b:  Finneran  and  Schlundt, 
2010;  Lucke  et  al,  2009;  Mooney  et  al, 
2009a,  2009b;  Popov  et  al,  2011a, 

2011b;  Kastelein  et  al,  2012a;  Schlundt 
et  al,  2000;  Nachtigall  et  al,  2003, 
2004).  For  pinnipeds  in  water,  data  are 
limited  to  measurements  of  TTS  in 
harbor  seals,  an  elephant  seal,  and 


California  sea  lions  (Kastak  et  al,  1999, 
2005;  Kastelein  et  al,  2012b). 

Marine  mammal  hearing  plays  a 
critical  role  in  communication  with 
conspecifics,  and  interpretation  of 
environmental  cues  for  purposes  such 
as  predator  avoidance  and  prey  capture. 
Depending  on  the  degree  (elevation  of 
threshold  in  dB),  duration  (i.e.,  recovery 
time),  and  frequency  range  of  TTS,  and 
the  context  in  which  it  is  experienced, 
'ITS  can  have  effects  on  marine 
mammals  ranging  from  discountable  to 
serious  (similar  to  those  discussed  in 
auditory  masking,  below).  For  example, 
a  marine  mammal  may  be  able  to  readily 
compensate  for  a  brief,  relatively  small 
amount  of  TTS  in  a  non-critical 
frequency  range  that  occurs  during  a 
time  where  ambient  noise  is  lower  and 
there  are  not  as  many  competing  sounds 
present.  Alternatively,  a  larger  amount 
and  longer  duration  of  TTS  sustained 
during  time  when  communication  is 
critical  for  successfid  mother/calf 
.interactions  could  have  more  serious 
impacts.  Also,  depending  on  the  degree 
and  frequency  range,  the  effects  of  PTS 
on  an  animal  could  range  in  severity, 
although  it  is  considered  generally  more 
serious  because  it  is  a  permanent 
condition.  Of  note,  reduced  hearing 
sensitivity  as  a  simpfe  function  of  aging 
has  been  observed  in  marine  mammals, 
as  well  as  humans  and  other  taxa 
(Southall  et  al,  2007),  so  we  can  infer 
that  strategies  exist  for  coping  with  this 
condition  to  some  degree,  though  likely 
not  without  cost. 

Given  the  higher  level  of  sound 
necessary  to  cause  PTS  as  compared 
with  TTS,  it  is  considerably  less  likely 
that  PTS  would  occur  during  the 
proposed  seismic  survey  in  Cook  Inlet. 
Cetaceans  generally  avoid  the 
immediate  area  around  operating 
seismic  vessels,  as  do  some  other 
marine  mammals.  Some  pinnipeds 
show  avoidance  reactions  to  airguns, 
but  their  avoidance  reactions  are 
generally  not  as  strong  or  consistent  as 
those  of  cetaceans,  and  occasionally 
they  seem  to  be  attracted  to  operating 
seismic  vessels  (NMFS,  2010). 

Non-auditory  Physical  Effects:  Non- 
auditory  physical  effects  might  occur  in 
marine  mammals  exposed  to  strong 
underwater  pulsed  sound.  Possible 
types  of  non-auditory  physiological 
effects  or  injuries  that  theoretically 
might  occur  in  mammals  close  to  a 
strong  sound  source  include  stress, 
neurological  effects,  bubble  formation, 
and  other  types  of  organ  or  tissue 
damage.  Some  marine  mammal  species 
(i.e.,  beaked  whales)  may  be  especially 
susceptible  to  injury  and/or  stranding 
when  exposed  to  strong  pulsed  sounds. 
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Classic  stress  responses  begin  when 
an  animal’s  central  nervous  system 
perceives  a  potential  threat  to  its 
homeostasis.  That  perception  triggers 
stress  responses  regardless  of  whether  a 
stimulus  actually  threatens  the  animal; 
the  mere  perception  of  a  threat  is 
sufficient  to  trigger  a  stress  response 
(Moberg,  2000;  Sapolsky  et  al.,  2005; 
Seyle,  1950).  Once  an  animal’s  central 
nervous  system  perceives  a  threat,  it 
mounts  a  biological  response  or  defense 
that  consists  of  a  combination  of  the 
four  general  biological  defense 
responses:  Behavioral  responses; 
autonomic  nervous  system  responses; 
neuroendocrine  responses;  or  immune 
responses. 

In  the  case  of  many  stressors,  an 
animal’s  first  and  most  economical  (in 
terms  of  biotic  costs)  response  is 
behavioral  avoidance  of  the  potential 
stressor  or  avoidance  of  continued 
exposure  to  a  stressor.  An  animal’s 
second  line  of  defense  to  stressors 
involves  the  sympathetic  part  of  the 
autonomic  nervous  system  and  the 
classical  “fight  or  flight’’  response, 
which  includes  the  cardiovascular 
system,  the  gastrointestinal  system,  the 
exocrine  glands,  and  the  adrenal 
medulla  to  produce  changes  in  heart 
rate,  blood  pressure,  and  gastrointestinal 
activity  that  humans  commonly 
associate  with  “stress.”  These  responses 
have  a  relatively  short  duration  and  may 
or  may  not  have  significant  long-term 
effects  on  an  animal’s  welfare. 

An  animal’s  third  line  of  defense  to 
stressors  involves  its  neuroendocrine  or 
sympathetic  nervous  systems;  the 
system  that  has  received  the  most  study 
has  been  the  hypothalmus-pituitary- ' 
adrenal  system  (also  known  as  the  HPA 
axis  in  mammals  or  the  hypothalamus- 
pituitary-interrenal  axis  in  fish  and 
some  reptiles).  Unlike  stress  responses 
associated  with  the  autonomic  nervous 
system,  virtually  all  neuroendocrine 
functions  that  are  affected  by  stress — 
including  immune  competence, 
reproduction,  metabolism,  and 
behavior — are  regulated  by  pituitary 
hormones.  Stress-induced  changes  in 
the  secretion  of  pituitary  hormones  have 
been  implicated  in  failed  reproduction 
(Moberg,  1987;  Rivier,  1995),  altered 
metabolism  (Elasser  et  al.,  2000), 
reduced  immune  competence  (Blecha, 
2000),  and  behavioral  disturbance. 
Increases  in  the  circulation  of 
glucocorticosteroids  (cortisol, 
corticosterone,  and  aldosterohe  in 
marine  mammals;  see  Romano  et  al., 
2004)  have  been  equated  with  stress  for 
many  years. 

The  primary  distinction  between 
stress  (which  is  adaptive  and  does  not 
normally  place  an  animal  at  risk)  and 


distress  is  the  biotic  cost  of  the 
response.  During  a  stress  response,  an 
animal  uses  glycogen  stores  that  can  be 
quickly  replenished  once  the  stress  is 
alleviated.  In  such  circumstances,  the 
cost  of  the  stress  response  would  not 
pose  a  risk  to  the  animal’s  welfare. 
However,  when  an  animal  does  not  have 
sufficient  energy  reserves  to  satisfy  the 
energetic  costs  of  a  stress  response, 
energy  resources  must  be  diverted  from 
other  biotic  functions,  which  impair 
those  functions  that  experience  the 
diversion.  For  example,  when  mounting 
a  stress  response  diverts  energy  away 
from  growth  in  young  animals,  those 
animals  may  experience  stunted  growth. 
When  mounting  a  stress  response 
diverts  energy  from  a  fetus,  an  animal’s 
reproductive  success  and  fitness  will 
suffer.  In  these  cases,  the  animals  will 
have  entered  a  pre-pathological  or 
pathological  state  which  is  called 
“distress”  (sensu  Seyle,  1950)  or 
“allostatic  loading”  (sensu  McEwen  and 
Wingfield,  2003).  This  pathological  state 
will  last  until  the  animal  replenishes  its 
biotic  reserves  sufficient  to  restore 
normal  function.  Note  that  these 
examples  involved  a  long-term  (days  or 
weeks)  stress  response  exposure  to 
stimuli. 

Relationships  between  these 
physiological  mechanisms,  animal 
behavior,  and  the  costs  of  stress 
responses  have  also  been  documented 
fairly  well  through  controlled 
experiment;  because  this  physiology 
exists  in  every  vertebrate  that  has  been 
studied,  it  is  not  surprising  that  stress 
'  responses  and  their  costs  have  been 
documented  in  both  laboratory  and  free- 
living  animals  (for  examples  see, 
Holberton  et  ah,  1996;  Hood  et  al.,  1998; 
Jessop  et  al.,  2003;  Krausman  et  al., 
2004;  Lankford  et  al.,  2005;  Reneerkens 
et  al.,  2002;  Thompson  and  Hamer, 
2000).  Although  no  information  has 
been  collected  on  the  physiological 
responses  of  marine  mammals  to 
anthropogenic  sound  exposure,  studies 
of  other  marine  animals  and  terrestrial 
animals  would  lead  us  to  expect  some 
meirine  mammals  to  experience 
physiological  stress  responses  and, 
perhaps,  physiological  responses  that 
would  be  classified  as  “distress”  upon 
exposure  to  anthropogenic  sounds. 

For  example,  Jansen  (1998)  reported 
on  the  relationship  between  acoustic 
exposures  and  physiological  responses 
that  are  indicative  of  stress  responses  in 
humans  (e.g.,  elevated  respiration  and 
increased  heart  rates).  Jones  (1998) 
reported  on  reductions  in  human 
performance  when  faced  with  acute, 
repetitive  exposures  to  acoustic 
disturbance.  Trimper  et  al.  (1998) 
reported  on  the  physiological  stress 


responses  of  osprey  to  low-level  aircraft 
noise  while  Krausman  et  al.  (2004) 
reported  on  the  auditory  and  physiology 
stress  responses  of  endangered  Sonoran 
pronghorn  to, military  overflights.  Smith 
et  al.  (2004a,  2004b)  identified  noise- 
induced  physiological  transient  stress 
responses  in  hearing-specialist  fish  (i.e., 
goldfish)  that  accompanied  short-  and 
long-term  hearing  losses.  Welch  and 
Welch  (1970)  reported  physiological 
and  behavioral  stress  responses  that 
accompanied  damage  to  the  inner  ears 
of  fish  and  several  mammals. 

Hearing  is  one  of  the  primary  senses 
marine  mammals  use  to  gather 
information  about  their  environment 
and  communicate  with  conspecifics. 
Although  empirical  information  on  the 
relationship  between  sensory 
impairment  (TTS,  PTS,  and  acoustic 
masking)  on  marine  mammals  remains 
limited,  we  assume  that  reducing  a 
marine  mammal’s  ability  to  gather 
information  about  its  environment  and 
communicate  with  other  members  of  its 
species  would  induce  stress,  based  on 
data  that  terrestrial  animals  exhibit 
those  responses  under  similar 
conditions  (NRG,  2003)  and  because 
marine-  mammals  use  hearing  as  their 
primary  sensory  mechanism.  Therefore, 
we  assume  that  acoustic  exposures 
sufficient  to  trigger  onset  P'TS  or  TTS 
would  be  accompanied  by  physiological 
stress  responses.  More  importantly, 
marine  mammals  might  experience 
stress  responses  at  received  levels  lower 
than  those  necessary  to  trigger  onset 
TTS.  Based  on  empirical  studies  of  the 
time  required  to  recover  from  stress 
responses  (Moberg,  2000),  NMFS  also 
assumes  that  stress  responses  could 
persist  beyond  the  time  interval, 
required  for  animals  to  recover  from 
TTS  and  might  result  in  pathological 
and  pre-pathological  states  that  would 
be  as  significemt  as  behavioral  responses 
to  TTS.  However,  as  stated  previously  in 
this  document,  the  source  levels  of  tbe 
drillships  are  not  loud  enough  to  induce 
PTS  or  likely  even  TTS. 

Resonance  effects  (Gentry,  2002)  and 
direct  noise-induced  bubble  formations 
(Crum  et  al.,  2005)  are  implausible  in 
the  case  of  exposure  to  an  impulsive 
broadband  source  like  an  airgun  array. 

If  seismic  surveys  disrupt  diving 
patterns  of  deep-diving  species,  this 
might  result  in  bubble  formation  and  a 
form  of  the  bends,  as  speculated  to 
occur  in  beaked  whales  exposed  to 
sonar.  However,  there  is  no  specific 
evidence  of  this  upon  exposure  to 
airgun  pulses.  Additionally,  no  beaked 
whale  species  occur  in  the  proposed 
seismic  survey  area. 

In  general,  very  little  is  known  about 
the  potential  for  strong,  anthropogenic 
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underwater  sounds  to  cause  non- 
auditory  physical  effects  in  marine 
mammals.  Such  effects,  if  they  occur  at 
all,  would  presumably  he  limited  to 
short  distances  and  to  activities  that 
extend  over  a  prolonged  period.  The 
available  data  do  not  allow 
identification  of  a  specific  exposure 
level  above  which  non-auditory  effects 
can  be  expected  (Southall  et  al.,  2007) 
or  any  meaningful  quantitative 
predictions  of  the  numbers  (if  any)  of 
marine  mammals  that  might  be  affected 
in  those  ways.  There  is  no  definitive 
evidence  that  any  of  these  effects  occur 
even-for  marine  mammals  in  close 
proximity  to  large  arrays  of  airguns.  In 
addition,  marine  mammals  that  show 
behavioral  avoidance  of  seismic  vessels, 
including  belugas  and  some  pinnipeds, 
are  especially  unlikely  to  incur  non- 
auditory  impairment  or  other  physical 
effects.  Therefore,  it  is  unlikely  that 
such  effects  would  occur  during 
Apache’s  proposed  surveys  given  the 
brief  duration  of  exposure  and  the 
planned  monitoring  and  mitigation 
measures  described  later  in  this 
document. 

Stranding  and  Mortality:  Marine 
mammals  close  to  underwater 
detonations  of  high  explosive  can  be 
killed  or  severely  injured,  and  the 
auditory  organs  are  especially 
susceptible  to  injury  (Ketten  et  al.  1993; 
Ketten  1995).  Airgun  pulses  are  less 
energetic  and  their  peak  amplitudes 
have  slower  rise  times.  To  date,  there  is 
no  evidence  that  serious  injury,  death, 
or  stranding  by  marine  mammals  can 
occur  from  exposure  to  air  gun  pulses, 
even  in  the  case  of  large  air  gun  arrays. 

However,  in  numerous  past  IHA 
notices  for  seismic  surveys,  commenters 
have  referenced  two  stranding  events 
allegedly  associated  with  seismic 
activities,  one  off  Baja  California  and  a 
second  off  Brazil.  NMFS  has  addressed 
this  concern  several  times,  including  in 
the  Federal  Register  notice  announcing 
the  IHA  for  Apache’s  first  seismic 
survey  in  2012,  and,  without  new 
information,  does  not  believe  that  this 
issue  warrants  further  discussion.  For 
information  relevant  to  strandings  of 
marine  mammals,  readers  are 
encouraged  to  review  NMFS’  response 
to  comments  on  this  matter  found  in  69 
FR  74905  (December  14,  2004),  71  FR 
43112  (July  31,  2006),  71  FR  50027 
(August  24,  2006),  71  FR  49418  (August 
23,  2006),  and  77  FR  27720  (May  11, 
2012). 

It  should  be  noted  that  strandings 
related  to  sound  exposure  have  not  been 
recorded  for  marine  mammal  species  in 
Cook  Inlet.  Beluga  whale  strandings  in 
Cook  Inlet  are  not  uncommon;  however, 
these  events  often  coincide  with 


extreme  tidal  fluctuations  (“spring 
tides’’)  or  killer  whale  sightings 
(Shelden  et  al.,  2003).  For  example,  in 
August  2012,  a  group  of  Cook  Inlet 
beluga  whales  stranded  in  the  mud  flats 
of  Turnagain  Arm  during  low  tide  and 
were  able  to  swim  firee  with  the  flood 
tide.  No  strandings  or  marine  mammals 
in  distress  were  observed  during  the  2D 
test  survey  conducted  by  Apache  in 
March  2011,  and  none  were  reported  by 
Cook  Inlet  inhabitants.  Furthermore,  no 
strandings  were  reported  during  seismic 
survey  operations  conducted  under  the 
April  2012  IHA.  As  a  result,  NMFS  does 
not  expect  any  marine  mammals  will 
incur  serious  injury  or  mortality  in  Cook 
Inlet  or  strand  as  a  result  of  the 
proposed  seismic  survey. 

2.  Potential  Effects  From  Fingers  on 
Marine  Mammals 

Active  acoustic  sources  other  than  the ' 
airguns  have  been  proposed  for 
Apache’s  2014  seismic  survey  in  Cook 
Inlet.  The  specifications  for  the  pingers 
(source  levels  and  frequency  ranges) 
were  provided  earlier  in  this  document. 
In  general,  the  potential  effects  of  this 
equipment  on  marine  mammals  are 
similar  to  those  from  the  airguns,  except 
the  magnitude  of  the  impacts  is 
expected  to  be  much  less  due  to  the 
lower  intensity  of  the  source. 

3.  Potential  Effects  From  Aircraft  Noise 
on  Marine  Mammals 

Apache  plans  to  utilize  aircraft  to 
conduct  aerial  surveys  near  river 
mouths  in  order  to  identify  locations  or 
congregations  of  beluga  whales  and 
other  marine  mammals  prior  to  the 
commencement  of  operations.  The 
aircraft  will  not  be  used  every  day  but 
will  be  used  for  surveys  near  river 
mouths.  Aerial  surveys  will  fly  at  an 
altitude  of  305  m  (1,000  ft)  when 
practicable  and  weather  conditions 
permit.  In  the  event  of  a  marine 
mammal  sighting,  aircraft  will  try  to 
maintain  a  radial  distance  of  457  m 
(1,500  ft)  from  the  marine  mammal(s). 
Aircraft  will  avoid  approaching  marine 
mammals  fi-om  head-on,  flying  over  or 
passing  the  shadow  of  the  aircraft  over 
the  marine  mammals. 

Studies  on  the  reactions  of  cetaceans 
to  aircraft  show  little  negative  response 
(Richardson  et  al.,  1995).  In  general, 
reactions  range  from  sudden  dives  and 
turns  and  are  typically  found  to 
decrease  if  the  animals  are  engaged  in 
feeding  or  social  behavior.  Whales  with 
calves  or  in  confined  waters  may  show 
more  of  a  response.  Generally  there  has 
been  little  or  no  evidence  of  marine 
mammals  responding  to  aircraft 
overflights  when  altitudes  are  at  or 
above  305  m  (1,000  ft),  based  on  three 


decades  of  flying  experience  in  the 
Arctic  (NMFS,  unpublished  data).  Based 
on  long-term  studies  that  have  been 
conducted  on  beluga  whales  in  Cook 
Inlet  since  1993,  NMFS  expect  that 
there  will  be  no  effects  of  this  activity 
on  beluga  whales  or  other  cetaceans.  No 
change  in  beluga  swim  directions  or 
other  noticeable  reactions  have  been 
observed  during  the  Cook  Inlet  aerial 
surveys  flown  from  183  to  244  m  (600 
to  800  ft)  (e.g.,  Rugh  et  al.,  2000).  By 
applying  the  operational  requirements 
discussed  above,  sound  levels 
underwater  are  not  expected  to  rise  to 
the  level  of  a  take. 

The  majority  of  observations  of 
pinnipeds  reacting  to  aircraft  noise  are 
associated  with  animals  hauled  out  on 
land  or  ice.  There  are  few  data 
describing  the  reactions  of  pinnipeds  in 
water  to  aircraft  (Richardson  et  al., 

1995).  In  the  presence  of  aircraft, 
pinnipeds  hauled  out  for  pupping  or 
molting  generally  became  alert  and  then 
rushed  or  slipped  (when  on  ice)  into  the 
water.  Stampedes  often  result  from  this 
response  and  may  increase  pup 
mortality  due  to  crushing  or  an  increase 
rate  of  pup  abandonment.  The  greatest 
reactions  from  hauled  out  pinnipeds 
were  observed  when  low  flying  aircrafts 
passed  directly  above  the  animal(s) 
(Richardson  et  al.,  1995).  Although 
noise  associated  with  aircraft  activity 
could  cause  hauled  out  pinnipeds  to 
rush  into  the  water,  there  are  no  known 
haul  out  sites  in  the  vicinity  of  the 
survey  site.  Therefore,  the  operation  of 
aircraft  during  the  seismic  survey  is  not 
expected  to  have  effects  that  could 
cause  significant  or  long-term 
consequences  for  individual  marine 
mammals  or  their  populations.  To 
minimize  the  noise  generated  by 
aircraft,  Apache  will  follow  NMFS’ 
Marine  Mammal  Viewing  Guidelines 
and  Regulations  found  on  the  Internet  • 
at:  http ://www. alaskafish eries.noaa .gov/ 
protectedresources/mmv/ guide. h  tm . 

Vessel  Impacts 

Vessel  activity  and  noise  associated 
with  vessel  activity  will  temporarily 
increase  in  the  action  area  during 
Apache’s  seismic  survey  as  a  result  of 
the  operation  of  nine  vessels.  To 
minimize  the  effects  of  vessels  and 
noise  associated  with  vessel  activity, 
Apache  will  follow  NMFS’  Marine 
Mammal  Viewing  Guidelines  and 
Regulations  and  will  alter  heading  or 
speed  if  a  marine  mammal  gets  too  close 
to  a  vessel.  In  addition,  vessels  will  be 
operating  at  slow  speed  (-2-4  knots) 
when  conducting  surveys  and  in  a 
purposeful  manner  to  and  from  work 
sites  in  as  direct  a  route  as  possible. 
Marine  mammal  monitoring  observers 
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and  passive  acoustic  devices  will  alert 
vessel  captains  as  animals  are  detected 
to  ensure  safe  and  effective  measures  are 
applied  to  avoid  coming  into  direct 
contact  with  marine  mammals. 

Therefore,  NMFS  neither  anticipates  nor 
authorizes  takes  of  marine  mammals 
from  ship  strikes. 

Odontocetes,  such  as  heluga.  whales, 
killer  whales,  and  harhor  porpoises, 
often  show  tolerance  to  vessel  activity; 
however,  they  may  react  at  long 
distances  if  they  are  confined  by  ice, 
shallow  water,  or  were  previously 
harassed  by  vessels  {Richardson  et  al., 
1995).  Beluga  whale  response  to  vessel 
noise  varies  greatly  from  tolerance  to 
extreme  sensitivity  depending  on  the 
activity  of  the  whale  and  previous 
experience  with  vessels  (Richardson  et 
al.,  1995).  Reactions  to  vessels  depends 
on  whale  activities  and  experience, 
habitat,  boat  type,  and  boat  behavior 
(Richardson  et  al.,  1995)  and  may 
include  behavioral  responses,  such  as 
altered  headings  or  avoidance  (Blane 
and  Jaakson,  1994;  Erbe  and  Farmer, 
2000);  fast  swimming;  changes  in 
vocalizations  (Lesage  et  al.,  1999; 
Scheifele  et  al.,  2005);  and  changes  in 
dive,  surfacing,  and  respiration  patterns. 

There  are  few  data  published  on 
pinniped  responses  to  vessel  activity, 
and  most  of  the  information  is  anecdotal 
(Richardson  et  al.,  1995).  Generally,  sea 
lions  in  water  show  tolerance  to  close 
and  ft’equently  approaching  vessels  and 
sometimes  show  interest  in  fishing 
vessels.  They  are  less  tolerant  when 
hauled  out  on  land;  however,  they 
rarely  react  unless  the  vessel  approaches 
within  100-200  m  (330-660  ft;  reviewed 
in  Richardson'ef  al.,  1995). 

The  addition  of  nine  vessels  and  noise 
due  to  vessel  operations  associated  with 
the  seismic  survey  would  not  be  outside 
the  present  experience  of  marine 
mammals  in  Cook  Inlet,  although  levels 
may  increase  locally.  Given  the  large 
number  of  vessels  in  Cook  Inlet  and  the 
apparent  habituation  to  vessels  by  Cook 
Inlet  beluga  whales  and  the  other 
marine  mammals  that  may  occur  in  the 
area,  vessel  activity  and  noise  is  not 
expected  to  have  effects  that  could 
cause  significant  or  long-term 
consequences  for  individual  marine 
mammals  or  their  populations. 

Anticipated  Effects  on  Marine  Mammal 
Habitat 

The  primary  potential  impacts  to 
marine  mammal  habitat  and  other 
marine  species  are  associated  with 
elevated  sound  levels  produced  by 
airguns  and  other  active  acoustic 
sources.  However,  other  potential 
impacts  to  the  surrounding  habitat  from 
physical  disturbance  are  also  possible. 


This  section  describes  the  potential 
impacts  to  marine  mammal  habitat  from 
the  specified  activity.  Because  the 
marine  mammals  in  the  area  feed  on 
fish  and/or  invertebrates  there  is  also 
information  on  the  species  typically 
preyed  upon  by  the  marine  mammals  in 
the  area. 

Common  Marine  Mammal  Prey  in  the 
Project  Area 

Fish  are  the  primary  prey  species  for 
marine  mammals  in  upper  Cook  Inlet. 
Beluga  whales  feed  on  a  variety  of  fish, 
shrimp,  squid,  and  octopus  (Burns  and 
Seaman,  1986).  Common  prey  species  in 
Knik  Arm  include  salmon,  eulachon 
and  cod.  Harbor  seals  feed  on  fish  such 
as  pollock,  cod,  capelin,  eulachon. 
Pacific  herring,  and  salmon,  as  well  as 
a  variety  of  benthic  species,  including 
crabs,  shrimp,  and  cephalopoda.  Harbor 
seals  are  also  opportunistic  feeders  with 
their  diet  varying  with  season  and 
location.  The  preferred  diet  of  the 
harbor  seal  in  the  Gulf  of  Alaska 
consists  of  pollock,  octopus,  capelin, 
eulachon,  and  Pacific  herring  (Calkins, 
1989).  Other  prey  species  include  cod, 
flat  fishes,  shrimp,  salmon,  and  squid 
(Hoover,  1988).  Harbor  porpoises  feed 
primarily  on  Pacific  herring,  cod, 
whiting  (hake),  pollock,  squid,  and 
octopus  (Leatherwood  et  al.,  1982).  In 
the  upper  Cook  Inlet  area,  harbor 
porpoise  feed  on  squid  and  a  variety  of 
small  schooling  fish,  which  would 
likely  include  Pacific  herring  and 
eulachon  (Bowen  and  Siniff,  1999; 
NMFS,  unpublished  data).  Killer  whales 
feed  on  either  fish  or  other  marine 
mammals  depending  on  genetic  type 
(resident  versus  transient  respectively). 
Killer  whales  inJCnik  Arm  are  typically 
the  transient  type  (Shelden  et  al.,  2003) 
and  feed  on  beluga  whales  and  other 
marine  mammals,  such  as  harbor  seal 
and  harbor  porpoise.  The  Steller  sea 
lion  diet  consists  of  a  variety  of  fishes 
(capelin,  cod,  herringrmackerel, 
pollock,  rockfish,  salmon,  sand  lance, 
etc.),  bivalves,  squid,  octopus,  and 
gastropods. 

Potential  Impacts  on  Prey  Species 

,  With  regard  to  fish  as  a  prey  source 
for  cetaceans  and  pinnipeds,  fish  are 
known  to  hear  and  react  to  sounds  and 
to  use  sound  to  communicate  (Tavolga 
et  al.,  1981)  and  possibly  avoid 
predators  (Wilson  and  Dill,  2002). 
Experiments  have  shown  that  fish  can 
sense  both  the  strength  and  direction  of 
sound  (Hawkins,  1981).  Primeiry  factors 
determining  whether  a  fish  can  sense  a 
sound  signal,  and  potentially  react  to  it, 
are  the  frequency  of  the  signal  and  the 
strength  of  the  signal  in  relation  to  the 
natural  background  sound  level. 


Fishes  produce  sounds  that  are 
associated  with  behaviors  that  include 
territoriality,  mate  search,  courtship, 
and  aggression.  It  has  also  been 
speculated  that  sound  production  may 
provide  the  means  for  long  distance 
communication  and  communication 
under  poor  underwater  visibility 
conditions  (Zelick  et  al.,  1999),  although 
the  fact  that  fish  communicate  at  low- 
frequency  sound  levels  where  the 
masking  effects  of  ambient  noise  cure 
naturally  highest  suggests  that  very  long 
distance  communication  would  rarely 
be  possible.  Fishes  have  evolved  a 
diversity  of  sound  generating  organs  and 
acoustic  signals  of  various  temporal  and 
spectral  contents.  Fish  sounds  vary  in 
structure,  depending  on  the  mechanism 
used  to  produce  them  (Hawkins,  1993). 
Generally,  fish  sounds  are 
predominantly  composed  of  low 
frequencies  (less  than  3  kHz). 

Since  objects  in  the  water  scatter 
sound,  fish  are  able  to  detect  these 
objects  through  monitoring  the  ambient 
noise.  Therefore,  fish  are  probably  able 
to  detect  prey,  predators,  conspecifics, 
and  physical  features  by  listening  to 
environmental  sounds  (Hawkins,  1981). 
There  are  two  sensory  systems  that 
enable  fish  to  monitor  the  vibration- 
based  information  of  their  surroundings. 
The  two  sensory  systems,  the  inner  ear 
and  the  lateral  line,  constitute  the 
acoustico-lateralis  system. 

Although  the  hearing  sensitivities  of 
very  few  fish  species  have  been  studied 
to  date,  it  is  becoming  obvious  that  the 
intra-  and  inter-specific  variability  is 
considerable  (Coombs,  1981).  Nedwell 
et  al.  (2004)  compiled  and  published 
available  fish  audiogram  information.  A 
noninvasive  electrophysiological 
recording  method  known  as  auditory 
brainstem  response  is  now  commonly 
used  in  the  production  of  fish 
audiograms  (Yan,  2004).  Popper  and 
Carlson  (1998)  and  the  Navy  (2001) 
found  that  fish  generally  perceive 
underwater  sounds  in  the  frequency 
range  of  50-2,000  Hz,  with  peak 
sensitivities  below  800  Hz.  Even  though 
some  fish  are  able  to  detect  sounds  in 
the  ultrasonic  frequency  range,  the 
thresholds  at  these  higher  frequencies 
tend  to  be  considerably  higher  than 
those  at  the  lower  end  of  the  auditory 
frequency  range. 

Fish  are  sensitive  to  underwater 
impulsive  sounds  due  to  swimbladder 
resonance.  As  the  pressure  wave  passes 
through  a  fish,  the  swimbladder  is 
rapidly  squeezed  as  the  high  pressure 
wave,  and  then  the  under  pressure 
component  of  the  wave,  passes  through 
the  fish.  The  swimbladder  may 
repeatedly  expand  and  contract  at  the 
high  sound  pressure  levels,  creating 
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pressure  on  the  internal  organs 
surrounding  the  swimbladder. 

Literature  relating  to  the  impacts  of 
sound  on  marine  fish  species  can  be 
divided  into  the  following  categories:  (1) 
pathological  effects;  (2)  physiological 
effects;  and  (3)  behavioral  effects. 
Pathological  effects  include  lethal  and 
sub-lethal  physical  damage  to  fish; 
physiological  effects  include  primary 
and  secondary  stress  responses;  and 
behavioral  effects  include  changes  in 
exhibited  behaviors  of  fish.  Behavioral 
changes  might  be  a  direct  reaction  to  a 
detected  sound  or  a  result  of  the 
anthropogenic  sound  masking  natural 
sounds  that  the  fish  normally  detect  and 
to  which  they  respond.  The  three  types 
of  effects  are  often  interrelated  in 
complex  ways.  For  example,  some 
physiological  and  behavioral  effects 
could  potentially  lead  to  the  ultimate 
pathological  effect  of  mortality.  Hastings 
and  Popper  (2005)  reviewed  what  is 
known  about  the  effects  of  sound  on 
fishes  and  identified  studies  needed  to 
address  areas  of  uncertainty  relative  to 
measurement  of  sound  and  the 
responses  of  fishes.  Popper  et  al.  (2003/ 
2004)  also  published  a  paper  that 
reviews  the  effects  of  anthropogenic 
sound  on  the  behavior  and  physiology 
of  fishes. 

The  level  of  sound  at  which  a  fish 
will  react  or  alter  its  behavior  is  usually 
well  above  the  detection  level.  Fish 
have  been  found  to  react  to  sounds 
when  the  sound  level  increased  to  about 
20  dB  above  the  detection  level  of  120 
dB  (Ona,  1988);  however,  the  response 
threshold  can  depend  on  the  time  of 
year  and  the  fish’s  physiological 
condition  (Engas  et  al.,  1993).  In 
general,  fish  react  more  strongly  to 
pulses  of  sound  rather  than  a 
continuous  signal  (Blaxter  et  al.,  1981), 
and  a  quicker  alarm  response  is  elicited 
when  the  sound  signal  intensity  rises 
rapidly  compared  to  sound  rising  more 
slowly  to  the  same  level. 

Investigations  of  fish  behavior  in 
relation  to  vessel  noise  (Olsen  et  al., 
1983;  Ona,  1988;  Ona  and  Godo,  1990) 
have  shown  that  fish  react  when  the 
sound  from  the  engines  and  propeller 
exceeds  a  certain  level.  Avoidance 
reactions  have  been  observed  in  fish 
such  as  cod  and  herring  when  vessels 
approached  close  enough  that  received 
sound  levels  are  110  dB  to  130  dB 
(Nakken,  1992;  Olsen,  1979;  Ona  and 
Godo,  1990;  Ona  and  Toresen,  1988). 
However,  other  researchers  have  found 
that  fish  such  as  polar  cod,  herring,  and 
capeline  are  often  attracted  to  vessels 
(apparently  by  the  noise)  and  swim 
toward  the  vessel  (Rostad  et  al.,  2006). 
Typical  sound  source  levels  of  vessel 
noise  in  the  audible  range  for  fish  are 


150  dB  to  170  dB  (Richardson  et  al., 
1995). 

Carlson  (1994),  in  a  review  of  40  years 
of  studies  concerning  the  use  of 
underwater  sound  to  deter  salmonids 
from  hazardous  areas  at  hydroelectric 
dams  and  other  facilities,  concluded 
that  salmonids  were  able  to  respond  to 
low-fi:equency  sound  and  to  react  to 
sound  sources  within  a  few  feet  of  the 
source.  He  speculated  that  the  reason 
that  underwater  sound  had  no  effect  on 
salmonids  at  distances  greater  than  a 
few  feet  is  because  they  react  to  water 
particle  motion/acceleration,  not  sound 
pressures.  Detectable  particle  motion  is 
produced  within  very  short  distances  of 
a  sound  source,  although  sound 
pressure  waves  travel  farther. 

Potential  Impacts  to  the  Benthic 
Environment 

Apache’s  seismic  survey  requires  the 
deployment  of  a  submersible  recording 
system  in  the  inter-tidal  and  marine 
zones.  An  autonomous  “nodal”  (i.e.,  no 
cables.)  system  would  be  placed  on  the 
seafloor  by  specific  vessels  in  lines 
parallel  to  each  other  with  a  node  line 
spacing  of  402  m  (0.25  mi).  Each  nodal 
“patch”  would  have  six  to  eight  node 
lines  parallel  to  each  other.  The  lines 
generally  run  perpendicular  to  the 
shoreline.  An  entire  patch  would  be 
placed  on  the  seafloor  prior  to  airgun 
activity.  As  the  patches  are  surveyed, 
the  node  lines  would  be  moved  either 
side  to  side  or  inline  to  the  next 
location.  Placement  and  retrieval  of  the 
nodes  may  cause  temporary  and 
localized  increases  in  turbidity  on  the 
seafloor.  The  substrate  of  Cook  Inlet 
consists  of  glacial  silt,  clay,  cobbles, 
pebbles,  and  sand  (Sharma  and  Burrell, 
1970).  Sediments  like  sand  and  cobble 
dissipate  quickly  when  suspended,  but 
finer  materials  like  clay  and  silt  can 
create  thicker  plumes  that  may  harm 
fish;  however,  the  turbidity  created  by 
placing  and  removing  nodes  on  the 
seafloor  would  settle  to  background 
levels  within  minutes  after  the  cessation 
of  activity. 

In  addition,  seismic  noise  will  radiate 
throughout  the  water  column  firom 
airguns  and  pingers  until  it  dissipates  to 
background  levels.  No  studies  have 
demonstrated  that  seismic  noise  affects 
the  life  stages,  condition,  or  amount  of 
food  resources  (fish,  invertebrates,  eggs) 
used  by  marine  mammals,  except  when 
exposed  to  sound  levels  within  a  few 
meters  of  the  seismic  source  or  in  few 
very  isolated  cases.  Where  fish  or 
invertebrates  did  respond  to  seismic 
noise,  the  effects  were  temporary  and  of 
short  duration.  Consequently, 
disturbance  to  fish  species  due  to  the 
activities  associated  with  the  seismic 


survey  (i.e,  placement  and  retrieval  of 
nodes  and  noise  from  sound  sources) 
would  be  short  term  and  fish  would  be 
expected  to  return  to  their  pre¬ 
disturbance  behayior  once  seismic 
survey  activities  cease. 

As  noted  earlier  in  this  document, 
upper  Cook  Inlet  is  an  important  feeding 
and  calving  area  for  the  Cook  Inlet 
beluga  whale,  and  critical  habitat  has 
been  designated  for  this  stock  in  the 
proposed  seismic  survey  area. 

Based  on  the  preceding  discussion, 
the  proposed  activity  is  not  expected  to 
have  any  habitat-related  effects  that 
could  cause  significant  or  long-term 
consequences  for  individual  marine 
mammals  or  their  populations. 

Proposed  Mitigation 

In  order  to  issue  an  incidental  take 
authorization  (ITA)  under  section 
101(a)(5)(D)  of  the  MMPA,  NMFS  must 
set  forth  the  permissible  methods  of 
taking  pursuant  to  such  activity,  and 
other  means  of  effecting  the  least 
practicable  impact  on  such  species  or 
stock  and  its  habitat,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance,  and  on 
the  availability  of  such  species  or  stock 
for  taking  for  certain  subsistence  uses 
(where  relevant).  Later  in  this  document 
in  the  “Proposed  Incidental  Harassment 
Authorization”  section,  NMFS  lays  out 
the  proposed  conditions  for  review,  as  ■ 
they  would  appear  in  the  final  IHA  (if 
issued). 

Mitigation  Measures  Proposed  by 
Apache 

For  the  proposed  mitigation  measures, 
Apache  listed  the  following  protocols  to 
be  implemented  during  its  seismic 
survey  in  Cook  Inlet. 

1 .  Operation  of  Mitigation  Air  Gun  at 
Night 

Apache  proposes  to  conduct  both 
daytime  and  nighttime  operations. 
Nighttime  operations  would  only  be 
initiated  if  a  mitigation  air  gun 
(typically  the  10  in^)  has  been 
continuously  operational  from  the  time 
that  PSO  monitoring  has  ceased  for  the 
day.  The  mitigation  airgun  would 
operate  on  a  longer  duty  cycle  than  the 
full  airgun  arrays,  firing  every  60 
seconds.  Seismic  activity  would  not 
ramp  up  from  an  extended  shut-down 
(i.e.,  when  the  airgun  has  been  down 
with  no  activity  for  at  least  10  minutes) 
during  nighttime  operations  and  survey 
activities  would  be  suspended  until  the 
following  day  because  dedicated  PSOs 
would  not  be  on  duty  and  any  unseen 
animals  may  be  exposed  to  injurious 
levels  of  sound  from  the  full  array.  At 
night,  the  vessel  captain  and  crew 
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would  maintain  lookout  for  marine 
mammals  and  would  order  the  airgun(s) 
to  be  shut  down  if  marine  mammals  are 
observed  in  or  about  to  enter  the 
established  exclusion  zones. 

2.  Exclusion  and  Disturbance  Zones 

Apache  proposes  to  establish  zones  to 
avoid  Level  A  harassment  of  all  marine 
mamnxals  and  will  shut  down  or  power 
down  operations  if  animals  are  seen 
approaching  this  zone  (more  detail 
next).  Additionally,  Apache  proposes  to 
monitor  the  Level  B  harassment  zone 
and  implement  shut  down  measures  if 
beluga  whales  are  seen  entering  or 
approaching  the  Level  B  harassment 
zone. 

In  the  previous  Apache  IHAs,  NMFS 
required  a  seasonal  exclusion  zone  for 
airgun  activities  within  16  km  (10  mi) 
of  the  mean  high  waterline  of  the  ’ 
Susitna  Delta  (“Susitna  Delta”  being 
defined  as  shoreline  between  the  mouth 
of  the  Beluga  River  to  the  mouth  of  the 
Little  Susitna  River).  Airgun  activities 
within  this  exclusion  zone  are 
prohibited  from  mid-April  to  mid- 
October.  This  exclusion  was  contingent 
on  (as  stated  in  the  February  14,  2013 
Biological  Opinion),  ‘Once  results  of  the 
SSV  study  in  the  upper  Cook  Inlet  are 
available,  Apache  will  contact  NMFS 
AKR  [Alaska  Region]  to  determine  if  a 
new  minimum  setback  distance  is 
required  for  this  area  during  this  time’ 
(NMFS  2013a).  Apache  proposes  that 
the  results  of  the  SSV  (see  Appendices 
B,  C,  and  D  in  Apache’s  application)  in 
upper  Cook  Inlet  indicate  a  distance  of 
9.5  km  (5.9  mi)  is  a  more  appropriate 
setback  distance  to  protect  beluga 
whales.  NMFS  does  not  agree  with  this 
assertion,  and  our  recommendation  for 
this  seasonal  exclusion  zone  can  be 
found  in  the  next  subrheading  of  this 
section. 

3.  Power  Down  and  Shutdown 
Procedures 

A  power  down  is  the  immediate 
reduction  in  the  number  of  operating 
energy  sources  from  all  firing  to  some 
smaller  number.  A  shutdown  is  the 
immediate  cessation  of  firing  of  all 
energy  sources.  The  arrays  will  be 
immediately  powered  down  whenever  a 
marine  mammal  is  sighted  approaching 
close  to  or  within  the  applicable 
exclusion  zone  of  the  full  arrays  but  is 
outside  the  applicable  exclusion  zone  of 
the  single  source.  If  a  marine  mammal 
is  sighted  within  the  applicable 
exclusion  zone  of  the  single  energy 
source,  the  entire  array  will  be 
shutdown  (i.e.,  no  sources  firing). 
Following  a  power  down  or  a  shutdown, 
airgun  activity  will  not  resume  until  the 
marine  mammal  has  clearly  left  the 


applicable  Level  A  harassment 
exclusion  zone.  The  animal  will  be 
considered  to  have  cleared  the  zone  if 
it:  (1)  Is  visually  observed  to  have  left 
the  zone;  (2)  has  not  been  seen  within 
the  zone  for  15  minutes  in  the  case  of 
pinnipeds  and  small  odontocetes;  or  (3) 
has  not  been  seen  within  the  zone  for 
30  minutes  in  the  case  of  large 
odontocetes,  including  killer  whales 
and  belugas. 

4.  Ramp-Up  Procedures 

A  ramp-up  of  an  airgun  array  provides 
a  gradual  increase  in  sound  levels,  and 
involves  a  step-wise  increase  in  the 
number  and  total  volume  of  air  guns 
firing  until  the  full  volume  is  achieved. 
The  purpose  of  a  ramp-up  (or  “soft 
start”)  is  to  “warn”  cetaceans  and 
pinnipeds  in  the  vicinity  of  the  airguns 
and  to  provide  the  time  for  them  to 
leave  the  area  and  thus  avoid  any 
potential  injury  or  impairment  of  their 
hearing  abilities. 

During  the  proposed  seismic  survey, 
the  seismic  operator  will  ramp  up  the 
airgun  array  slowly.  NMFS  requires  the 
rate  of  ramp-up  to  be  no  more  than  6  dB 
per  5-minute  period.  Ramp-up  is  used  at 
the  start  of  airgun  operations,  after  a 
power-  or  shut-down,  and  after  any 
period  of  greater  than  10  minutes  in 
duration  without  airgun  operations  (i.e., 
extended  shutdown). 

A  full  ramp-up  after  a  shutdown  will 
not  begin  until  there  has  been  a 
minimum  of  30  minutes  of  observation 
of  the  safety  zone  by  PSOs  to  assure  that 
no  marine  mammals  are  present.  The 
entire  exclusion  zone  must  be  visible 
during  the  30-minute  lead-in  to  a  full 
ramp  up.  If  the  entire  exclusion  zone  is 
not  visible,  then  ramp-up  from  a  cold 
start  cannot  begin.  If  a  marine 
mammal(s)  is  sighted  within  the  Level 
A  harassment  exclusion  zone  during  the 
30-minute  watch  prior  to  ramp-up, 
ramp-up  will  be  delayed  until  the 
marine  mammal(s)  is  sighted  outside  of 
the  zone  or  the  animal(s)  is  not  sighted 
for  at  least  15-30  minutes:  15  minutes 
for  small  odontocetes  and  pinnipeds 
(e.g.  harbor  porpoises,  harbor  seals,  and 
Steller  sea  lions),  or  30  minutes  for  large 
odontocetes  (e.g.,  killer  whales  and 
beluga  whales). 

5.  Speed  or  Course  Alteration 

If  a  marine  mammal  is  detected 
outside  the  Level  A  (injury)  harassment 
zone  and,  based  on  its  position  and  the 
relative  motion,  is  likely  to  enter  that 
zone,  the  vessel’s  speed  and/or  direct 
course  may,  when  practical  and  safe,  be 
changed  that  also  minimizes  the  effect 
on  the  seismic  program.  This  can  be 
used  in  coordination  with  a  power 
down  procedure.  The  marine  mammal 


activities  and  movements  relative  to  the 
seismic  and  support  vessels  will  be 
closely  monitored  to  ensure  that  the 
marine  mammal  does  not  approach 
within  the  applicable  exclusion  radius. 

If  the  mammal  appears  likely  to  enter 
the  exclusion  radius,  further  mitigative 
actions  will  be  taken,  i.e.,  either  further 
course  alterations,  power  down,  or  shut 
down  of  the  airgun(s). 

6.  Shut-Downs  for  Aggregations  of 
Whales  and  Beluga  Cow-Calf  Pairs 

The  following  additional  protective 
measures  for  beluga  whale  cow-calf 
pairs  and  aggregations  of  whales  are 
proposed.  Specifically,  a  160-dB  vessel 
monitoring  zone  would  be  established 
and  monitored  in  Cook  Inlet  during  all 
seismic  surveys.  Whenever  an 
aggregation  of  beluga  whales  or  killer 
whales  (five  or  more  whales  of  any  age/ 
sex  class),  or  beluga  whale  cow-calf 
pairs  are  observed  approaching  the  160- 
dB  zone  around  the  survey  operations, 
the  survey  activity  would  not 
commence  or  would  shut  down,  until 
they  are  no  longer  present  within  the 
160-dB  zone  of  seismic  surveying 
operations. 

Additional  Mitigation  Measures 
Proposed  by  NMFS 

As  noted  earlier  in  this  section  of  the 
document,  Apache  proposes  to 
implement  a  seasonal  exclusion  setback 
distance  of  9.5  km  (5.9  mi)  in  the 
Susitna  Delta  area.  However,  NMFS’ 
Biological  Opinion  states  that  activities 
must  remain  at  least  16  km  (10  mi)  from 
the  mean  high  waterline  of  the  Susitna 
Delta.  The  purpose  of  this  mitigation 
measure  is  to  protect  the  designated 
critical  habitat  in  this  area  that  is 
important  for  beluga  whale  feeding  and 
calving  during  the  spring  and  fall 
months.  The  range  of  the  setback 
required  by  NMFS  was  designated  to 
create  this  important  habitat  area  and 
also  to  create  an  effective  buffer  where 
sound  does  not  encroach  on  this  habitat. 
Because  this  measure  is  in  the  current 
Biological  Opinion,  unless  it  is  changed, 
NMFS  cannot  alter  the  distance  as 
requested  by  Apache.  NMFS  proposes  to 
keep  the  setback  at  the  current  distance 
of  16  km  (10  mi).  This  seasonal 
exclusion  is  in  effect  from  April  15- 
October  15.  Activities  can  occur  within 
this  area  from  October  16-April  14  in  a 
given  year. 

Additionally,  NMFS  proposes  that 
seismic  survey  operations,  involving  the 
use  of  airguns  and  pingers,  must  cease 
if  the  total  authorized  takes  of  any 
marine  mammal  species  are  met  or 
exceeded. 
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Mitigation  Conclusions 

NMFS  has  carefully  evaluated 
Apache’s  proposed  mitigation  measures 
and  considered  a  range  of  other 
measures  in  the  context  of  ensuring  that 
NMFS  prescribes  the  means  of  effecting 
the  least  practicable  impact  on  the 
affected  marine  mammal  species  and 
stocks  and  their  habitat.  Our  evaluation 
of  potential  measures  included 
consideration  of  the  following  factors  in 
relation  to  one  another; 

•  The  manner  in  which,  and  the 
degree  to  which,  the  successful 
implementation  of  the  measures  are 
expected  to  minimize  adverse  impacts 
to  marine  mammals; 

•  The  proven  or  likely  efficacy  of  the 
specific  measure  to  minimize  adverse 
impacts  as  planned;  and 

•  The  practicability  of  the  measure 
for  applicant  implementation. 

Any  mitigation  measure(s)  prescribed 
by  NMFS  should  be  able  to  accomplish, 
have  a  reasonable  likelihood  of 
accomplishing  (based  on  current 
science),  or  contribute  to  the 
accomplishment  of  one  or  more  of  the 
general  goals  listed  below: 

1.  Avoidance  or  minimization  of 
injury  or  death  of  marine  mammals 
wherever  possible  (goals  2,  3,  and  4  may 
contribute  to  this  goal). 

2.  A  reduction  in  the  numbers  of 
marine  mammals  (total  number  or 
number  at  biologically  important  time 
or  location)  exposed  to  received  levels 
of  seismic  airguns,  or  other  activities 
expected  to  result  in  the  take  of  marine 
mammals  (this  goal  may  contribute  to  1, 
above,  or  to  reducing  harassment  takes 
only). 

3.  A  reduction  in  the  number  of  times 
(total  number  or  number  at  biologically 
important  time  or  location)  individuals 
would  be  exposed  to  received  levels  of 
seismic  airguns  or  other  activities 
expected  to  result  in  the  take  of  marine 
mammals  (this  goal  may  contribute  to  1, 
above,  or  to  reducing  harassment  takes 
only). 

4.  A  reduction  in  the  intensity  of 
exposures  (either  total  number  or 
number  at  biologically  important  time 
or  location)  to  received  levels  of  seismic 
airguns  or  other  activities  expected  to 
result  in  the  take  of  marine  mammals 
(this  goal  may  contribute  to  1,  above,  or 
to  reducing  the  severity  of  harassment 
takes  only). 

5.  Avoidance  or  minimization  of 
adverse  effects  to  marine  mammal 
habitat,  paying  special  attention  to  the 
food  base,  activities  that  block  or  limit 
passage  to  or  from  biologically 
important  areas,  permanent  destruction 
of  habitat,  or  temporary  destruction/ 
disturbance  of  habitat  during  a 
biologically  important  time. 


6.  For  monitoring  directly  related  to 
mitigation — an  increase  in  the 
probability  of  detecting  marine 
mammals,  thus  allowing  for  more 
effective  implementation  of  the 
mitigation. 

Based  on  our  evaluation  of  the 
applicant’s  proposed  measures,  as  well 
as  other  measures  considered  by  NMFS, 
NMFS  has  preliminarily  determined 
that  the  proposed  mitigation  measures 
provide  the  means  of  effecting  the  least 
practicable  impact  on  marine  mammals 
species  or  stocks  and  their  habitat, 
paying  particular  attention  to  rookeries, 
mating  grounds,  and  areas  of  similar- 
significance. 

Proposed  Monitoring  and  Reporting 

In  order  to  issue  an  ITA  for  an 
activity,  section  101(a)(5)(D)  of  the 
MMPA  states  that  NMFS  must  set  forth 
“requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
taking”.  The  MMPA  implementing 
regulations  at  50  CFR  216.104  (a)(13) 
indicate  that  requests  for  ITAs  must 
include  the  suggested  means  of 
accomplishing  the  necessary  monitoring 
and  reporting  that  will  result  in 
increased  knowledge  of  the  species  and 
of  the  level  of  taking  or  impacts  on 
populations  of  marine  mammals  that  are 
expected  to  be  present  in  the  proposed 
action  area.  Apache  submitted 
information  regarding  fnarine  mammal 
monitoring  to  be  conducted  during 
seismic  operations  as  part  of  the  IHA 
application.  That  information  can  be 
found  in  Sections  12  and  14  of  the 
application.  The  monitoring  measures 
may  be  modified  or  supplemented  based 
on  comments  or  new  information 
received  from  the  public  during  the 
public  comment  period. 

Monitoring  measures  prescribed  by . 
NMFS  should  accomplish  one  or  more 
of  the  following  general  goals: 

1.  An  increase  in  the  probability  of 
detecting  marine  mammals,  both  within 
the  mitigation  zone  (thus  allowing  for 
more  effective  implementation  of  the 
mitigation)  and  in  general  to  generate 
more  data  to  contribute  to  the  analyses 
mentioned  below; 

2.  An  increase  in  our  understanding 
of  how  many  marine  mammals  are 
likely  to  be  exposed  to  levels  of  active 
seismic  airguns  that  we  associate  with 
specific  adverse  effects,  such  as 
behavioral  harassment,  TTS,  or  PTS; 

3.  An  increase  in  our  understanding 
of  how  marine  mammals  respond  to 
active  seismic  airguns  or  other  stimuli 
expected  to  result  in  take  and  how 
anticipated  adverse  effects  on 
individuals  (in  different  ways  and  to 
varying  degrees)  may  impact  the 
population,  species,  or  stock 


(specifically  through  effects  on  annual 
rates  of  recruitment  or  survival)  through 
any  of  the  following  methods: 

o  Behavioral  observations  in  the 
presence  of  active  seismic  operations 
compared  to  observations  in  the  absence 
of  active  seismic  airgufls  (need  to  be 
able  to  accurately  predict  received  level 
and  report  bathymetric  conditions, 
distance  from  source,  and  other 
pertinent  information); 

o  Physiological  measurements  in  the 
presence  of  active  seismic  airgun 
operations  compared  to  observations  in 
the  absence  of  seismic  airgun  operations 
(need  to  be  able  to  accurately  predict 
received  level  and  report  bathymetric 
conditions,  distance  from  source,  and 
other  pertinent  information);  and 
o  Distribution  and/or  abundance 
comparisons  in  times  or  areas  with 
concentrated  active  seismic  airgun 
operations  versus  times  or  areas  without 
active  airgun  operations. 

4.  An  increased  knowledge  of.the 
affected  species;  and 

5.  An  increase  in  our  understanding 
of  the  effectiveness  of  certain  mitigation 
and  monitoring  measures. 

Proposed  Monitoring  Measures 

1.  Visual  Vessel-Based  Monitoring 

Vessel-based  monitoring  for  marine 
mammals  would  be  done  by 
experienced  PSOs  throughout  the 
period  of  meuine  survey  activities.  PSOs 
would  monitor  the  occurrence  and 
behavior  of  marine  mammals  near  the 
survey  vessel  during  all  daylight  periods 
during  operation  and  during  most 
daylight  periods  when  airgun  operations 
are  not  occurring.  PSO  duties  would 
include  watching  for  and  identifying 
marine  mammals,  recording  their 
numbers,  distances,  and  reactions  to  the 
survey  operations,  and  documenting 
“take  by  harassment”  as  defined  by 
NMFS. 

A  sufficient  number  of  PSOs  would  be 
required  onboard  the  survey  vessel  to 
meet  the  following  criteria:  (1)  100 
percent  monitoring  coverage  during  all  • 
periods  of  survey  operations  in  daylight; 
(2)  maximum  of  4  consecutive  hours  on 
watch  per  PSO;  and  (3)  maximum  of  12 
hours  of  watch  time  per  day  per  PSO. 

PSO  teams  would  consist  of 
experienced  field  biologists.  An 
experienced  field  crew  leader  would 
supervise  the  PSO  team  onboard  the 
survey  vessel.  Apache  currently  plan’s  to 
have  PSOs  aboard  three  vessels:  The 
two  source  vessels  [M/V  Peregrine 
Falcon  and  M/V  Arctic  Wolf)  and  one 
support  vessel  [M/V  Dreamcatcher). 
Two  PSOs  would  be  on  the  source 
vessels,  and  two  PSOs  would  be  on  the 
support  vessel  to  observe  and 
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implement  the  exclusion,  power  down, 
and  shut  down  areas.  When  marine 
mammals  are  about  to  enter  or’are 
sighted  within  designated  harassment 
and  exclusion  zones,  airgun  or  pinger 
operations  would  be  powered  down 
(when  applicable)  or  shut  down 
immediately.  The  vessel-based 
observers  would  watch  for  marine 
mammals  during  all  periods  when 
sound  sources  are  in  operation  and  for 
a  minimum  of  30  minutes  prior  to  the 
start  of  airgun  or  pinger  operations  after 
an  extended  shut  down.  . 

Crew  leaders  and  most  other 
biologists  serving  as  observers  would  be 
individuals  with  experience  as 
observers  during  seismic  surveys  in 
Alaska  or  other  areas  in  recent  years. 

The  observer(s)  would  watch  for 
marine  mammals  from  the  best  available 
vantage  point  on  the  source  and  support 
ve.ssels,  typically  the  flying  bridge.  The 
observer(s)  would  scan  systematically 
with  the  unaided  eye  and  7x50  reticle 
binoculars.  Laser  range  finders  would  be 
available  to  assist  with  estimating 
distance  on  the  two  source  vessels. 
Personnel  on  the  bridge  would  assist  the 
observer(s)  in  watching  for  marine 
mammals. 

All  observations  would  be  recorded  in 
a  standardized  format.  Data  would  be 
entered  into  a  custom  database  using  a 
notebook  computer.  The  accuracy  of  the 
data  would  be  verified  by  computerized 
validity  data  checks  as  the  data  are 
entered  and  by  subsequent  manual 
checks  of  the  database.'  These 
procedures  would  allow  for  initial 
summaries  of  the  data  to  be  prepared 
during  and  shortly  after  the  completion 
of  the  field  program,  and  would 
facilitate  transfer  of  the  data  to 
statistical,  geographical,  or  other 
programs  for  future  processing  and 
achieving.  When  a  mammal  sighting  is 
made,  the  following  information  about 
the  sighting  would  be  recorded: 

•  Species,  group  size,  age/size/sex 
categories  (if  determinable),  behavior 
when  first  sighted  and  after  initial 
sighting,  heading  (if  consistent),  bearing 
and  distance- from  the  PSO,  apparent 
reaction  to  activities  (e.g.,  none, 
avoidance,  approach,  paralleling,  etc.), 
closest  point  of  approach,  and 
behavioral  pace; 

•  Time,  location,  speed,  activity  of 
the  vessel  (e.g.,  seismic  airguns  off, 
pincers  on,  etc.),  sea  state,  ice  cover, 
visibility,  and  sun  glare;  and 

•  The  positions  of  other  vessel(s)  in 
the  vicinity  of  the  PSO  location. 

The  ship’s  position,  speed  of  support 
vessels,  and  water  temperature,  water 
depth,  sea  state,  ice  cover,  visibility,  and 
sun  glare  would  also  be  recorded  at  the 
start  and  end  of  each  observation  watch. 


every  30  minutes  during  a  watclT,  and 
whenever  there  is  a  change  in  any  of 
those  variables. 

2.  Visual  Shore-Based  Monitoring 

In  addition  to  the  vessel-based  PSOs, 
Apache  proposes  to  utilize  a  shore- 
based  station,  when  possible,  to  visually 
monitor  for  marine  mammals.  The 
shore-based  station  would  follow  all 
safety  procedures,  including  bear  safety. 
The  location  of  the  shore-based  station 
would  need  to  be  sufficiently  high  to 
observ'e  marine  mammals;  the  PSOs 
would  be  equipped  with  pedestal 
mounted  “big  eye”  (20x110)  binoculars. 
The  shore-based  PSOs  w'ould  scan  the 
area  prior  to,  during,*and  after  the 
airgun  operations  and  w'ould  be  in ' 
contact  with  the  vessel-based  PSOs  via 
radio  to  communicate  sightings  of 
marine-mammals  approaching  or  within 
the  project  area.  This  communication 
will  allow  the  vessel-based  observers  to 
go  on  a  “heightened”  stath  of  alert 
regarding  occurrence  of  marine 
mammals  in  the  area  and  aid  in  timely 
implementation  of  mitigation  measures. 

3.  Aerial-Based  Monitoring 

Apache  proposes,  safety  and  weather 
permitting,  to  conduct  daily  aerial 
surveys  when  there  are  any  seismic- 
related  activities  (including  but  not 
limited  to  node  laying/retrieval  or 
airgun  operations)  occurring  north  or 
east  of  a  line  from  Tyonek  across  to  the 
eastern  side  of  Number  3  Bay  of  the 
Captain  Cook  State  Recreation  Area, 
Cook  Inlet.  Safety  and  weather 
permitting,  surveys  are  to  be  flown  ev.en 
if  the  airguns  are  not  being  fired. 

Apache  akso  proposes,  safety  and 
weather  permitting,  and  when  operating 
north  or  east  of  a  line  from  Tyonek  to 
the  eastern  side  of  Number  3  Bay  of  the 
Captain  Cook  State  Recreation  Area, 
Cook  Inlet,  to  fly  daily  aerial  surveys 
around  the  most  important  beluga  whale 
foraging  and  reproductive  areas  of  the 
upper  Inlet.  Flights  are  to  be  conducted 
with  a  plane  with  adequate  viewing 
capabilities,  i.e.,  view  not  obstructed  by 
wing  or  other  part  of  the  plane.  Flight 
paths  should  encompass  areas  from 
Anchorage,  along  the  coastline  of  the 
Susitna  Delta  to  Tyonek,  across  the  inlet 
to  Point  Possession,  around  the 
coastline  of  Chickaloon  Bay  to  Burnt 
Island,  and  across  to  Anchorage  (or  in 
reverse  order).  The  surveys  will 
continue  daily  when  Apache  has  any 
activities  north  or  east  of  a  line  from 
Tyonek  across  to  the  eastern  side  of 
Number  3  Bay  of  the  Captain  Cook  State 
Recreation  Area  (see  Figure  19  in 
Apache’s  application).  These  aerial 
surveys  will  be  conducted  in  order  to 
notify  the  vessel-based  PSOs  of  marine 


mammals  that  may  be  on  a  path  that 
could  intersect  with  the  seismic  survey, 
and  so  that  Apache  can  determine  if 
operations  should  be  relocated  or 
temporarily  suspended. 

Apache  also  proposes  to,  safety  and 
weather  permitting,  conduct  aerial 
surveys  when  operating  near  river 
mouths  to  identify  large  congregations 
of  beluga  whales  and  harbor  seal  haul 
outs.  Again,  these  aerial  surveys  will  be 
conducted  in  order  to  notify  the  vessel- 
based  PSOs  of  the  presence  of  marine 
mammals  that  may  be  on  a  path  that 
could  intersect  with  the  seismic  sun-'ey, 
and  so  that  Apache  can  determine  if 
operations  should  be  relocated  or 
temporarily  supsended.  Weather  and 
scheduling  permitting,  aerial  surveys 
would  fly  at  an  altitude  of  305  m  (1,000 
ft).  In  the  event  of  a  marine  mammal 
sighting,  aircraft  would  attempt  to 
maintain  a  radial  distanqp  of  457  m 
(1,500  ft)  from  the  marine  mammal(s). 
Aircraft  would  avoid  approaching 
marine  mammals  from  head-on,  flying 
over  or  passing  the  shadow  of  the 
aircraft  over  the  marine  mammal(s).  By 
following  these  operational 
requirements,  sound  levels  underwater 
are  not  expected  to  meet  or  exceed 
NMFS  harassment  thresholds 
(Richardson  et  al.,  1995;  Blackwell  et 
al,  2002). 

Based  on  data  collected  from  Apache 
during  its  survey  operations  conducted 
under  the  April  2012  IHA,  NMFS 
believes  that  the  foregoing  monitoring 
measures  will  allow  Apache  to  identify 
animals  nearing  or  entering  the  Level  B 
harassment  zone  with  a  reasonably  high 
degree  of  accuracy. 

Reporting  Measures 

Immediate  reports  will  be  submitted 
to  NMFS  if  25  belugas  are  detected  in 
the  Level  B  harassment  zone  to  evaluate 
and  make  necessary  adjustments  to 
monitoring  and  mitigation.  If  the 
number  of  detected  takes  for  any  marine 
mammal  species  is  met  or  exceeded, 
Apache  will  immediately  cease  survey 
operations  involving  the  use  of  active 
sound  sources  (e.g.,  airguns  and  pingers) 
and  notify  NMFS.  ' 

1.  Weekly  Reports 

Weekly  reports  will  be  submitted  to 
NMFS  no  later  than  the  close  of 
business  (Alaska  time)  each  Thursday 
durkig  the  weeks  when  in-water  seismic 
activities  take  place.  The  field  reports 
will  summarize  species  detected,  in¬ 
water  activity  occurring  at  the  time  of 
the  sighting,  behavioral  reactions  to  in¬ 
water  activities,  and  the  number  of 
marine  mammals  taken. 
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2.  Monthly  Reports 

Monthly  reports  will  be  submitted  to 
NMFS  for  all  months  during  which  in¬ 
water  seismic  activities  take  place.  The 
monthly  report  will  contain  and 
summarize  the  following  information: 

•  Dates,  times,  locations,  heading, 
speed,  weather,  sea  conditions 
(including  Beaufort  sea  state  and  wind 
force),  and  associated  activities  during 
all  seismic  operations  and  marine 
mammal  sightings. 

•  Species,  number,  location,  distance 
from  the  vessel,  and  behavior  of  any 
sighted  marine  mammals,  as  well  as_ 
associated  seismic  activity  (number  of 
power-downs  and  shutdowns),  observed 
throughoiii  all  monitoring  activities. 

•  An  estimate  of  the  number  (by 
species)  of:  (i)  Pinnipeds  that  have  been 
exposed  to  the  seismic  activity  (based 
on  visual  observatiop)  at  received  levels 
greater  than  or  equal  to  160  dB  re  1  pPa 
(rms)  and/or  190  dB  re  1  pPa  (rms)  with 
a  discussion  of  any  specific  behaviors 
those  individuals  exhibited;  and  (ii) 
cetaceans  that  have  been  exposed  to  the 
seismic  activity  (based  on  visual 
observation)  at  received  levels  greater 
than  or  equal  to  160  dB  re  1  pPa  (rms) 
and/or  180  dB  re  1  pPa  (rms)  with  a 
discussion  of  any  specific  behaviors 
those  individuals  exhibited. 

•  A  description  of  the 
implementation  and  effectiveness  of  the: 
(i)  Terms  and  conditions  of  the 
Biological  Opinion’s  Incidental  Take 
Statement  (ITS);  and  (ii)  mitigation 
measures  of  the  IHA.  For  the  Biological 
Opinion,  the  report  shall  confirm  the 
implementation  of  each  Term  and 
Condition,  as  well  as  any  conservation 
recommendations,  and  describe  their 
effectiveness,  for  minimizing  the 
adverse  effects  of  the  action  on  ESA- 
listed  marine  mammals. 

3.  90-Day  Technical  Report 

A  report  will  be  submitted  to  NMFS 
within  90  days  after  the  end  of  the 
project.  The  report  will  summarize  all 
activities  and  monitoring  results  (i.e., 
vessel  and  shore-based  visual 
monitoring  and  aerial  monitoring) 
conducted  during  in-water  seismic 
surveys.  The  Technical  Report  will 
include  the  following: 

•  Summaries  of  monitoring  effort 
(e.g.,  total  hours,  total  distances,  and 
marine  mammal  distribution  through 
the  study  period,  accounting  for  sea 
state  and  other  factors  affecting 
visibility  and  detectability  of  marine 
mammals). 

•  Analyses  of  the  effects  of  various 
factors  influencing  detectability  of 
marine  mammals  (e.g.,  sea  state,  number 
of  observers,  and  fog/glare). 


•  Species  composition,  occurrence, 
and  distribution  of  marine  mammal 
sightings,  including  date,  water  depth, 
numbers,  age/size/gender  categories  (if 
determinable),  group  sizes,  and  ice 
cover. 

•  Analyses  of  the  effects  of  survey 
operations. 

•  Sighting  rates  of  marine  mammals 
during  periods  with  ajid  without 
seismic  survey  activities  (and  other 
variables  that  could  affect  detectability), 
such  as:  (i)  Initial  sighting  distances 
versus  survey  activity  state;  (ii)  closest 
point  of  approach  versus  survey  activity 
state;  (iii)  observed  behaviors  and  types 
of  movements  versus  survey  activity 
state;  (iv)  numbers  of  sightings/ 
individuals  seen  versus  survey  activity 
state;  (v)  distribution  around  the  source 
vessels  versus  survey  activity  state;  arid 
(vi)  estimates  of  take  by  Level  B 
harassment  based  on  presence  in  the 
160  dB  harassment  zone. 

4.  Notification  of  Injured  or  Dead 
Marine  Mammals 

In  the  unanticipated  event  that  the 
specified  activity  clearly  causes  the  take 
of  a  marine  mammal  in  a  manner 
prohibited  by  the  IHA  (if  issued),  such 
as  an  injury  (Level  A  harassment), 
serious  injury  or  mortality  (e.g.,  ship- 
strike,  gear  interaction,  and/or 
entanglement),  Apache  would 
immediately  cease  the  specified 
activities  and  immediately  report  the 
incident  to  the  Chief  of  the  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  and  the 
Alaska  Regional  Stranding  Coordinators. 
The  report  wpuld  include  the  following 
information: 

•  Time,  date,  and  location  (latitude/ 
longitude)  of  the  incident; 

•  Name  and  type  of  vessel  involved; 

•  Vessel’s  speed  during  and  leading 
up  to  the  incident; 

•  Description  of  the  incident; 

•  ‘Status  of  all  sound  source  use  in  the 
24  hours  preceding  the  incident; 

•  Water  depth; 

•  Environmental  conditions  (e.g., 
wind  speed  and  direction-,  Beaufort  sea 
state,  cloud  cover,  and  visibility); 

•  Description  of  all  marine  mammal 
observations  in  the  24  hours  preceding 
the  incident; 

•  Species  identificatiori  or 
description  of  the  animal(s)  involved; 

•  Fate  of  the  animal(s);  and 

•  Photographs  or  video  footage  of  the 
animal(s)  (if  equipment  is  available). 

Activities  would  not  resume  until 
NMFS  is  able  to  review  the 
circumstances  of  the  prohibited  take. 
NMFS  would  work  with  Apache  to 
determine  what  is  necessary  to 
minimize  the  likelihood  of  further 


prohibited  take  and  ensure  MMPA 
compliance.  Apache  would  not  be  able 
to  resume  their  activities  until  notified 
by  NMFS  via  letter,  email,  or  telephone. 

In  the  event  that  Apache  discovers  an 
injured  or  dead  marine  mammal,  and 
the  lead  PSO  determines  that  the  cause 
of  the  injury  or  death  is  unknown  and 
the  death  is  relatively  recent  (i.e.,  in  less 
than  a  moderate  state  of  decomposition 
as  described  in  the  next  paragraph), 
Apache  would  immediately  report  the 
incident  to  the  Chief  of  the  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  and  the 
NMFS  Alaska  Stranding  Hotline  and/or 
by  email  to  the  Alaska  Regional 
Stranding  Coordinators.  The  report 
would  include  the  same  information 
identified  in  the  paragraph  above. 
Activities  would  be  able  to  continue 
while  NMFS  reviews  the  circumstances 
of  the  incident.  NMFS  would  work  with 
Apache  to  determine  whether 
modifications  in  the  activities  are 
appropriate. 

In  the  event  that  Apache  discovers  an 
injured  or  dead  marine  mammal,  and 
the  lead  PSO  determines  that  the  injury 
or  death  is  not  associated  with  or  related 
to  the  activities  authorized  in  the  IHA 
(e.g.,  previously  wounded  animal, 
carcass  with  moderate  to  advanced 
decomposition,  or  scavenger  damage), 
Apache  would  report  the  incident  to  the 
Chief  of  the  Permits  and  Conservation 
Division,  Office  of  Protected  Resources, 
NMFS,  and  the  NMFS  Alaska  Stranding 
Hotline  and/or  by  email  to  the  Alaska 
Regional  Stranding  Coordinators,  within 
24  hours  of  the  discovery.  Apache 
would  provide,  photographs  or  video 
footage  (if  available)  or  other 
documentation  of  the  stranded  animal 
sighting  to  NMFS  and  the  Marine 
Mammal  Stranding  Network. 

Monitoring  Results  From  Previously 
Authorized  Activities 

As  rioted  earlier  in  this  document, 
NMFS  has  issued  two  IHAs  to  Apache 
for  this  same  proposed  activity.  No 
seismic  surveys  were  conducted  under 
the  IHA  issued  in  February  2013 
(became  effective  March  1,  2013). 
Apache  conducted  seismic  operations 
under  the  first  IHA  issued  in  Aprir2012. 
Below  is  a  summary  of  the  results  from 
the  monitoring  conducted  in  accordance 
with  the  April  2012  IHA. 

Marine  mammal  monitoring  was 
conducted  in  central  Cook  Inlet  between 
May  6  and  September  30,  2012,  which 
resulted  in  a  total  of  6,912  hours  of 
observations.  Monitoring  was  conducted 
from  the  two  seismic  survey  vessels,  a 
mitigation/monitoring  vessel,  four  land 
platforms,  and  an  aerial  platform  (either 
a  helicopter  or  small  fixed  wing 
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aircraft).  PSOs  monitored  firom  the 
seismic  vessels,  mitigation/monitoring 
vessel,  and  land  platforms  during  all 
daytime  seismic  operations.  Aerial  , 
overflights  were  conducted  1-2  times 
daily  over  the  survey  area  and 
surrounding  coastline,  including  the 
major  river  mouths,  to  monitor  for  larger 
concentrations  of  marine  mammals  in 
and  around  the  survey  site.  Passive 
acoustic  monitoring  (PAM)  took  place 
from  the  mitigation/monitoring  vessel 
during  all  nighttime  seismic  survey 
operations  and  most  daytime  seismic 
survey  operations.  During  the  entire 
2012  survey  season,  Apache’s  PAM 
equipment  yielded  only  six  confirmed 
marine  mammal  detections,  once  of 
which  was  a  Cook  Inlet  beluga  whale. 

Six  identified  species  and  three 
unidentified  species  of  marine 
maihmals  were  observed  from  the 
vessel,  land,  and  aerial  platforms 
between  May  6  and  September  3Q,  2012. 
The  species  observed  included  Cook 
Inlet  beluga  whales,  harbor  seals,  harbor 
porpoises,  Steller  sea  lions,  gray  whales, 
and  California  sea  lions.  PSOs  also 
observed  unidentified  species, 
including  a  large  cetacean,  pinniped, 
and  marine  mammal.  The  gray  whale 
and  California  sea  lion  were'  not 
•  included  in  the  2012  IHA,  so  mitigation 
measures  were  implemented  for  these 
species  to  prevent  unauthorized  takes. 
There  were  a  total  of  882  sightings  and 
an  estimated  5,232  individuals  (the 
number  or  individuals  is  typically 
higher  than  the  number  of  sightings 
because  a  single  sighting  may  consist  of 
multiple  individuals).  Harbor  seals  were 
the  most  frequently  observed  marine 
mammal  at  563  sittings  of 
approximately  3,471  individuals, 
followed  by  beluga  whales  with  151 
sightings  of  approximately  1,463 
individuals,  harbor  porpoises  with  137 
sightings  of  approximately  190 
individuals,  and  gray  whales  with  9 
sightings  of  9  individuals.  Steller  sea 
lions  were  observed  on  three  separate 
occasions  (4  individuals),  and  two 
California  sea  lions  were  observed  once. 
No  killer  whales  were  observed  during 
seismic  survey  operations  conducted 
under  the  2012  IHA. 

A  total  of  88  exclusion  zone  clearing 
delays,  154  shutdowns,  7  power  downs, 
.23  shutdowns  following  a  power  down, . 
and  one  speed  and  course  alteration 
were  implemented  under  the  2012  IHA. 
Exclusion  zone  clearing  delays, 
shutdowns,  and  shutdowns  following  a 
power  down  occurred  most  frequently 
during  harbor  seal  sightings  (n=61, 
n=110,  n=14,  respectively),  followed  by 
harbor  porpoise  sightings  (n=18,  n=28, 
n=6,  respectively),  and  then  beluga 
whale  sightings  (n=5,  n=6,  n=3. 


respectively).  Power  downs  occuxred 
most  frequently  with  harbor  seal  (n=3) 
and  harbor  porpoise  (n=3)  sightings. 

One  speed  and  course  alteration 
occurred  in  response  to  a  beluga  whale 
sighting.  A  total  of  17  Level  B 
harassment  takes  were  detected  from 
May  6  to  September  30,  2012,  including 
harbor  porpoise  (n=4)  and  harbor  seals 
(n=13).  No  other  marine  mammal 
species  were  detected  in  the  Level  B 
harassment  zone.  There  were  no 
detected  Level  A  harassment  takes  of 
either  cetaceans  or  pinnipeds  during  the 
2012  seismic  survey  operations. 

Based  on  the  information  from  the 

2012  monitoring  report,  NMFS  has 
determined  that  Apache  complied  with 
the  conditions  of  the  2012  IHA,  and  we 
conclude  that  these  results  support  our 
original  findings  that  the  mitigation 
measures  set  forth  in  the  2012 
Authorization  effected  the  least 
practicable  impact  on  the  species  or 
stocks. 

Although  Apache  did  not  conduct  any 
seismic  survey  operations  under  the 

2013  IHA,  they  still  conducted  marine 
mammal  monitoring  surveys  between 
May  and  August  2013.  During  those 
aerial  surveys,  Apache  detected  a  total 
of  three  marine  mammal  species:  beluga 
whale;  harbor  porpoise;  and  harbor  seal. 
A  total  of  718  individual  belugas,  three 
harbor  porpoises,  and  919  harbor  seals 
were  sighted.  Of  the  718  observed 
belugas,  61  were  calves.  All  of  the  calf 
sightings  occurred  in  the  Susitna  Delta 
area,  with  the  exception  of  a  couple 
south  of  the  Beluga  River  and  a  couple 
in  Tumagain  Arm.  More  than  60  percent 
of  the  beluga  calf  sightings  occurred  in 
June (n=39l 

Estimated  Take  by  Incidental 
Harassment 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “harassment”  as:  any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injiue  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  [Level  A  harassment);  or  (ii)  has 
the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  [Level  B 
harassment).  Only  take  by  Level  B 
behavioral  harassment  is  anticipated  as 
a  result  of  the  proposed  marine  survey 
program.  Anticipated  impacts  to  marine 
mammals  are  associated  with  noise 
propagation  from  the  sound  sources 
(e.g.,  airguns  and  pingers)  used  in  the 
seismic  survey;  no  take  is  expected  to 
result  from  the  detonation  of  explosives 
onshore,  as  supported  by  the  SSV  study. 


from  vessel  strikes  because  of  the  slow 
speed  of  the  vessels  (2—4  knots),  or  from 
aircraft  overflights,  as  surveys  will  be 
flown  at  a  minimum  altitude  of  305  m 
(1,000  ft)  and  at  457  m  (1,500  ft)  when 
marine  mammals  are  detected. 

Apache  requests  authorization  to  take 
five  marine  mammal  species  by  Level  B 
harassment.  These  five  marine  mammal 
species  are:  Cook  Inlet  beluga  whale; 
killer  whale;  harbor  porpoise;  harbor 
seal;  and  Steller  sea  lion. 

For  impulse  sounds,  such  as  those 
produced  by  airgun(s)  used  in  the 
seismic  survey,  NMFS  uses  the  160  dB 
re  1  pPa  (rms)  isopleth  to  indicate  the 
onset  of  Level  B  harassment.  The 
current  Level  A  (injury)  harassment 
threshold  is  180  dB  (rms)  for  cetaceans 
and  190  dB  (rms)  for  pinnipeds.  Section 
7  of  Apache’s  application  contains  a  full 
description  of  the  methodology  used  by 
Apache  to  estimate  takes  by  harassment, 
including  calculations  for  the  160  dB 
(rms)  isopleths  and  marine  mammal 
densities  in  the  areas  of  operation  (see 
ADDRESSES),  which  is  also  provided  in 
the  following  sections.  NMFS  verified 
Apache’s  methods  and  used  Apache’s 
take  estimates  in  its  analyses. 

Basis  for  Estimating  ‘‘Take  by 
Harassment” 

As  stated  previously,  it  is  current 
NMFS  policy  to  estimate  take  by  Level 
B  harassment  for  impulse  sounds  at  a 
received  level  of  160  dB  (rms).  As 
described  earlier  in  this  notice, 
impulsive  sounds  would  be  generated 
by  airgun  arrays  that  would  be  used  to 
obtain  geological  data  during  the 
surveys.  To  estimate  potential  takes  by 
Level  B  harassment  for  this  proposed 
IHA,  as  well  as  for  mitigation  radii  to  be 
implemented  by  PSOs,  ranges  to  the  160 
dB  (rms)  isopleths  were  estimated  at. 
three  different  water  depths  (5  m,  25  m, 
and  45  m)  for  nearshore  surveys  and  at 
80  m  for  channel  surveys.  The  distances 
to  this  threshold  for  the  nearshore 
survey  locations  are  provided  in  Table 
1  in  this  document  and  Table  2  in 
Apache’s  application  and  correspond  to 
the  three  transects  modeled  at  each  site 
in  the  onshore,  nearshore,  and  parallel 
to  shore  directions.  To  estimate  take  by 
Level  B  harassment,  Apache  used  the 
most  conservative  (lengest)  value  from 
each  category  presented  in  Table  1  in 
this  document.  The  distances  to  the 
^thresholds  for  the  channel  sinvey 
locations  are  provided  in  Table  2  in  this 
document  and  Table  4  in  Apache’s 
application  and  correspond  to  the 
broadside  and  endfire  directions.  The 
areas  ensonified  to  the  160  dB  isopleth 
for  the  nearshore  survey  are  provided  in 
Table  3  in  this  document  and  Tablfe  3' 
in  Apache’s  application.  The  area 
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ensonifed  to  the  160  dB  isopleth  for  the 
channel  survey  is  517  km^. 


Table  1— Distances  to  Level  B  and  Level  A  Harassment  Sound  Level  Thresholds  for  the  Nearshore 

Surveys 


Sound  level  threshold 
(dB  re  1  pPa) 

Water  depth  at 
source 
location 
(m)  ■ 

Distance  in  the 
onshore 
direction 
(km) 

Distance  in  the 
offshore 
direction 
(km) 

Distance  in  the 
parallel  to 
shore  direction 
(km) 

160  . 

5 

4.73 

2.22 

25 

7.77 

9.5 

45 

6.75 

5.95 

9.15 

5 

0.46 

0.6 

0.54 

180  . 

25 

1.06 

1.07 

1.42 

45 

0.7 

0.83 

0.89 

5 

0.28 

0.33 

0.33 

190  . 

^  25 

0.35 

0.36 

0.44 

45 

0.1 

-  0.1 

_ I 

0.51 

Table  2— Distances  to  Level  B  and  Level  A  Harassment  Sound  Level  Thresholds  for  the  Channel  Surveys 


Sound  level  threshold 
(dB  re  1  pPa) 

Water  depth  at 
source 
location 
(m) 

Distance  in  the 
broadside 
direction 
(km) 

Distance  in  the 
endfire 
direction 
(km) 

160  . 

80 

5.14 

7.33 

180  . . . 

80 

0.91 

0.98 

190  . : . 

80 

0.15 

0.18 

Table  3— Areas  Ensonified  to  160  dB  (rms)  for  Nearshore  Surveys  in  a  24  Hour  Period 


Shallow  .. 
Mid-depth 
Deep  . 


Nearshore  survey  depth  classification 

Depth  range 
(m) 

Area 

ensonified  to 
160  dB  re  1 
pPa 
(km2) 

5-21 

462 

21-38 

629 

38-54 

623 

Compared  to  the  airguns,  the  relevant 
isopleths  for  the  positioning  pinger  is 
quite  small.  The  distances  to  the  190, 
180,  and  160  dB  (rms)  isopleths  are  1  m, 
3  m,  and  25  m  (3.3,  10,  and  82  ft), 
respectively. 

Estimates  of  Marine  Mammal  Density 

Apache  used  one -method  to  estimate 
densities  for  Cook  Inlet  beluga  whales 
and  another  method  for  the  other 
marine  mammals  in  the  area  expected  to 
■  be  taken  by  harassment.  Both  methods 
are  described  in  Apache’s  application 
and  in  this  document. 

1.  Beluga  Whale  Density  Estimates 

In  consultation  with  staff  from  NMFS’ 
National  Marine  Mammal  Laboratory 
(NMML)  during  development  of  the 
second  IHA  in  early  2013,  Apache  used 
a  habitat-based  model  developed  by 
Goetz  et  al.  (2012a).  Information  from 
that  model  has  once  again  been  used  to 
estimate  densities  of  beluga  whales  in 
Cook  Inlet.  A  summary  of  the  model  is 


provided  here,  and  additional  detail  can 
be  found  in  Goetz  et  al.  (2012a).  To 
.develop  NMML’s  estimated  densities  of 
belugas,  Goetz  et  al.  (2012a)  developed 
a  model  based  on  aerial  survey  data, 
depth  soundings,  coastal  substrate  type, 
environmental  sensitivity  index, 
anthropogenic  disturbance,  and 
anadromous  fish  streams  to  predict 
beluga  densities  throughout  Cook  Inlet. 
The  result  of  this  work  is  a  beluga 
density  ma{>of  Cook  Inlet,  which  easily 
sums  the  belugas  predicted  within  a 
given  geographic  area.  NMML 
developed  its  predictive  habitat  model 
from  tbe  distribution  and  group  size  of 
beluga  whales  observed  between  1994 
and  2008.  A  2-part  “hurdle”  model  (a 
hurdle  model  in  which  there  are  two 
processes,  one  generating  the  zeroes  and 
one  generating  the  positive  values)  was 
applied  to  describe  the  physical  and 
anthropogenic  factors  that  influence  (1) 
beluga  presence  (mixed  model  logistic 
regression)  and  (2)  beluga  count  data 
(mixed  model  Poisson  regression). 


Beluga  presence  was  negatively 
associated  with  sources  of 
anthropogenic  disturbance  and 
positively  associated  with  fish 
availability  and  access  to  tidal  flats  and 
sandy  substrates.  Beluga  group  size  was 
positively  associated  with  tidal  flats  and 
proxies  for  seasonally  available  fish. 
Using  this  analysis,  Goetz  et  al.  (2012) 
produced  habitat  maps  for  beluga 
presence,  group  size,  and  the  expected 
number  of  belugas  in  each  1  km^  cell  of 
Cook  Inlet.  The  habitat-based  model 
developed  by  NMML  uses  a  Geographic 
Information  System  (GIS).  A  GIS  is  a 
computer  system  capable  of  capturing, 
storing,  analyzing,  and  displaying 
geographically  reference  information; 
that  is,  data  identified  according  to 
location.  However,  the  Goetz  et  al. 

(2012)  model  does  not  incorporate 
seasonality  into  the  density  estimates. 
Rather,  Apache  considers  the  seasonal 
considerations  of  beluga  density  into  the 
prioritization  of  the  seismic  program  (as 
discussion  in  more  detail  later  in  this 
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document)  in  addition  to  other  factors 
such  as  weather,  ice  conditions,  and 
seismic  needs. 

2.  Non-Beluga  Whale  Species  Density 
Estimates 

Estimated  densities  of  other  marine 
mammals  in  the  proposed  project  area 
were  estimated  from  the  annual  aerial 
surveys  conducted  by  NMFS  for  Cook 
Inlet  beluga  whale  between  2000  and 
2012  in  June  (Rugh  et  al.,  2000,  2001, 
2002,  2003,  2004b,  2005b,  2006,  2007; 
Shelden  et  al,  2008,  2009,  2010,  2012; 
Hobbs  et  al,  2011).  These  surveys  were 
flown  in  June  to  collect  abundance  data 
of  beluga  whales,  but  sightings  of  other 
marine  mammals  are  also  reported. 
Although  these  data  are  only  collected 
in  one  month  each  year,  these  surveys 
provide  the  best  available  relatively  long 
term  data  set  for  sighting  information  in 
the  proposed  project  area.  The  general 
trend  in  marine  mammal  sighting  is  that 
beluga  whales  and  harbor  seals  are  seen 
most  frequently  in  upper  Cook  Inlet, 
with  higher  concentrations  of  harbor 
seals  near  haul  out  sites  on  Kalgin 
Island  and  of  beluga  whales  near  river 
mouths,  particularly  the  Susitna  River. 
The  other  marine  mammals  of  interest 
for  this  IHA  (killer  whales,  harbor 
porpoises,  Steller  sea  lions)  are  observed 
infrequently  in  upper  Cook  Inlet  and 
more  commonly  in  lower  Cook  Inlet.  In 
addition,  these  densities  are  calculated 
based  on  a  relatively  large  area  that  was 
surveyed,  much  larger  than  the 
proposed  seismic  area.  Furthermore, 
these  annual  surveys  are  conducted 
only  in  June  (numbers  from  August 
surveys  were  not  used  because  the  area 


surveyed  was  not  provided),  so  it  does 
not  account  for  seasonal  variations  in 
distribution  or  habitat  use  of  each 
species.  Therefore,  the  use  of  these  data 
to  estimate  density  likely  proyides 
much  higher  estimates  of  the  probability 
of  observing  these  animals  in  the  project 
area. 

Table  5  in  Apache’s  application 
provides  a  summary  of  the  results  of 
each  annual  NMFS  survey  conducted  in 
Jime  from  2000  to  2012.  The  total 
number  of  individuals  sighted  for  each 
survey  by  year  is  reported,  as  well  as 
total  hours  for  the  entire  survey  and 
total  area  surveyed.  To  estimate  density 
of  marine  mammals,  total  number  of 
individuals  (other  species)  observed  for 
the  entire  survey  area  by  year  (surveys 
usually  last  several  days)  was  divided 
by  the  total  number  of  hours  for  each 
aerial  survey  by  the  approximate  total 
area  surveyed  for  each  year  (density  = 
individuals/hour/km2).  As  noted 
previously,  the  total  number  of  animals 
observed  for  the  entire  survey  includes 
both  lower  and  upper  Cook  Inlet,  so  the 
total  number  reported  and  used  to 
calculate  density  is  higher  than  the 
number  of  marine  mammals  anticipated 
to  be  observed  in  the  project  area.  In 
particular,  the  total  number  of  harbor 
seals  observed  on  several  surveys  is  very 
high  due  to  several  large  haul  outs  in 
lower  and  middle  Cook  Inlet.  Table  6  in 
Apache’s  application  presents 
maximum  and  average  density  estimates 
for  harbor  seals,  harbor  porpoises,  killer 
whales,  and  Steller  sea  lions.  The 
maximum  density  estimate  for  each 
species  is  based  on  the  highest  density 


noted  in  Table  5  in  Apache’s 
application  in  a  single  year  during  the 
2000  to  2012  time  period.  The  average 
density  estimate  for  each  species  is 
based  on  the  average  of  the  data 
presented  in  Table  5  in  Apache’s 
application  from  all  13  of  these  years 
combined. 

Calculation  of  Takes  by  Harassment 
1 .  Beluga  Whales 

As  a  result  of  discussions  with  NMFS, 
Apache  has  used  the  NMML  model 
(Goetz  et  al,  2012a)  for  the  calculation 
of  takes  in  this  proposed  IHA.  Apache 
has  established  two  zones  (Zone  1  and 
Zone  2)  and  proposes  to  conduct 
seismic  surveys  within  all,  or  part  of 
these  zones;  to  be  determined  as 
weather,  ice,  and  priorities  dictate. 
Apache  has  committed  to  limit  the  total 
number  of  beluga  whale  takes  to  no 
more  than  30  during  the  effective  period 
of  this  proposed  IHA  (March  1  through 
December  31,  2014).  In  order  to  estimate 
when  that  level  is  reached,  Apache  has 
developed  a  formula  based  on  the  total 
area  of  each  seismic  survey  project  zone 
(including  the  160  dB  buffer)  and  the 
average  density  of  beluga  whales  for 
each  zone  (based  on  the  NMML  model. 
Table  7  in  Apache’s  application  and 
Table  4  in  this  document  present  the 
values  of  the  total  ensonified  area  for 
Zones  1  and  2  and  the  average  density 
estimates.  At  this  time  the  160  dB  buffer 
is  9.5  km  (5.9  mi),  if  Apache  conducts 
another  SSV  which  has  a  different  160 
'  dB  buffer,  the  new  buffer  will  be  used 
with  the  same  methodology  outlined 
below. 


Table  4 — Expected  Beluga  Whale  Takes,  Total  Area  of  Zone,  and  Average  Beluga  Whale  Density  Estimates 


Expected  beluga  takes 
from  NMML  model 
(including  the 

160  d6  buffer) 

Total  area  of  zone  (km^) 
(including  the 

160  dB  buffer) 

Average  take  density 

(d.)  . 

Zone  1  . 

Zone  2 . 

28 

29 

1319 

5160 

d,  =  0.0212 
d2  =  0.0056 

application)  to  ensure  a  maximum  of  30  does  not  exceed  30  beluga  whale  takes, 
beluga  takes  during  the  201'Pproposed  Apache  developed  the  following 
program.  In  order  to  ensure  that  Apache  equation; 

Equation  4-  —  30  Being*  Tak«* 

^  Expected  Beluga  Takes  from  the  NMML  model  in  Zone  X 

*  d^=  Total  Area  of  Zone X  including  160  dB  buffer 

*  A»=  Actual  Area  Surveyed  (km^)  including  160  dB  buffer  in  Zone'X 


Apache  will  limit  surveying  in  the 
proposed  seismic  survey  area  (Zones  1 
and  2  presented  in  Figure  2  of  Apache’s 


This  formula  also  allows  Apache  to 
have  flexibility  to  prioritize  survey  ' 


locations  in  response  to  local  weather, 
ice,  and  operational  constraints.  Apache 


may  choose  to  survey  portions  of  a  zone 
or  a  zone  in  its  entirety,  and  the  analysis 
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in  this  proposed  IHA  notice  takes  this 
into  account.  Using  this  formula,  if 
Apache  surveys  the  entire  area  of  Zone 
1  (1,319  km2),  then  essentially  none  of 
Zone  2  will  be  surveyed  because  the 
input  in  the  calculation  denoted  by  d2A2 
would  essentially  need  to  be  zero  to 
ensure  that  the  total  allotted  proposed 
take  of  beluga  whales  is  not  exceeded. 
The  use  of  this  formula  will  ensure  that 
Apache’s  proposed  seismic  program, 
including  the  160  dB  buffer,  will  not 
exceed  30  calculated  beluga  takes. 

Apache  proposes  to  initially  limit 
actual  survey  areas,  including  160  dB 
buffer  zones,  to  satisfy  the  formula 
denoted  here.  Apache  will  operate  in 
Zone  1  or  Zone  2  until  the  30  calculated 
takes  of  belugas  has  been  met  or  the  IHA 
expires,  whichever  occurs  first.  If 
Apache  reaches  the  calculated  30  takes, 
Apache  will  initiate  discussions  with 
NMFS  to  continue  seismic  operations  in 
lower  Cook  Inlet  where  beluga  whales 
have  been  rarely  documented  in  recent 
years  (Hobbs  et  ah,  2000;  Rugh  et  al., 
2003, 2004a,  2004b,  2005a,  2005b, 
2005c,  2006,  2007;  Hobbs  et  ai,  2011; 
Shelden  et  al.,  2012;  Goetz  et  al., 

2012b).  This  may  result  in  additional 


mitigation  or  monitoring  requirements 
to  ensure  that  no  additional  takes  of 
beluga  whales  occur. 

2.  Other  Marine  Mammal  Species 

The  estimated  number  of  other  Cook 
Inlet  marine  mammals  that  may  be 
potentially  harassed  during  the  seismic 
surveys  was  calculated  by  multiplying 
the  average  density  estimates  (presented 
in  Table  6  in  Apache’s  application  and 
Table  6  in  this  document)  by  the  area 
ensonified  by  levels  >160  dB  re  pPa  rms 
(see  Appendix  C  and  Appendix  D  in 
Apache’s  application  for  more 
information)  by  the  number  of  days 
estimated  to  be  seismically  surveyed. 

Apache  anticipates  that  a  crew  will 
collect  seismic  data  for  10-12  hours  per 
day  over  approximately  160  days  over 
the  course  of  8  to  9  months.  It  is 
assumed  that  over  the  course  of  these 
160  days,  100  days  would  be  working  in 
the  offshore  region  and  60  days  in  the 
shallow,  intermediate,  and  deep 
nearshore  region.  Of  those  60  days  in 
the  nearshore  region,  20  days  would  be 
in  each  depth.  It  is  important  to  note 
that  environmental  conditions  (such  as 
ice,  wind,  fog)  will  play  a  significant 


role  in  the  actual  operating  days; 
therefore,  these  estimates  are 
conservative  in  order  to  provide  a  basis 
for  probability  of  encountering  these 
meirine  mammal  species  in  the  project 
area. 

The  number  of  estimated  takes  by 
harassment  was  calculated  using  the 
following  assumptions: 

•  The  number  of  nearshore  and 
shallow  water  survey  days  is  20  and 
daily  acoustic  footprint  is  462  km^  (178 
mi2). 

•  The  number  of  nearshore  and 
intermediate  water  depth  survey  days  is 
20  and  daily  acoustic  footprint  is  629 
km^  (243  mi2). 

•  The  number  of  nearshore  and  deep 
water  depth  survey  days  is  20  and  daily 
acoustic  footprint  is  623  km^  (241  mi^). 

•  The  number  of  offshore  survey  days 
is  100  and  daily  footprint  is  517  km^x 
(200  mi2). 

Table  8  in  Apache’s  application  and 
Table  5  in  this  document  show  the 
estimated  maximum  and  average  takes 
by  species  for  the  program  with  the 
methods  and  assumptions  outlined 
above. 


Table  5 — Maximum  and  Average  Encounter  Probability  (maximum  level  b  take  estimates)  per  Species 


Shallow 

Intermediate 

Deep 

Offshore 

Total 

Area  Ensonified  (km^) 

462 

629 

-- 

623 

517 

2231 

Survey  days  . . . 

. 

20 

20 

20 

100 

160 

Species 

max 

avg 

avg 

max 

max 

avg 

max 

avg 

Harbor  seals . 

62.9 

47.3 

85.6 

64.4 

84.8 

63.8 

351.9 

264.5 

585.2 

439.9 

Harbor  porpoises . 

3.5 

0.8 

4.8 

1.1 

4.7 

1.1 

19.6 

4.5 

32.5 

7.6 

Killer  whales  . . 

10 

0.1 

1.4 

0.2 

1.4 

5.8 

0.8 

’  9.6 

1.3 

Steller  sea  lions . 

3.2 

1.5 

4.4 

2.0 

4.3 

2.0 

17.9 

8.4 

29.8 

13.9 

Shallow  water  =  5-21  m 
Intermediate  water  =  21-38  m 

Deep  water  =  38-54  m  .  -  , 

Take  estimates  =  density  (from  Table  6  in  Apache’s  application)  *  area  ensonified  >  160  dB  re  1  pPa  rms  from  JASCO  (Appendix  C  in 
Apache’s  application)  *  no.  of  days  estimated  to  be  seismically  sun/eyed. 


Table  5  here  identifies  the  worst-case 
probability  of  encountering  these 
marine  mammal  species  within  the  160 
dB  zone  during  the  survey  and  does  not 
account  for  seasonal  distribution  of 
these  species,  haul  outs  of  harbor  seals 
and  Steller  sea  lions,  or  the  rigorous 
mitigation  and  monitoring  techniques 
implemented  by  Apache  to  reduce  Level 
B  takes  to  all  species.  The  following  text 
describes  each  point  further. 

3.  Seasonal  Distribution 

Hobbs  et  al.  (2005)  was  able. to 
incorporate  seasonality  into  their  study, 
but  it  was  not  intended  to  provide 
density  modeling.  While  Goetz  et  al. 
(2012)  provide  a  more  sophisticated 
approach  to  estimating  density  of  beluga 
whales,  based  on  the  design  of  the 


model,  Apache  could  not  include 
seasonality  as  an  input  to  the  model  for 
estimating  density.  Therefore,  Apache 
considered  seasonality  of  beluga  whales 
qualitatively  in  planning  its  seismic 
survey  rather  than  quantitatively. 
Apache  has  flown  regular  aerial  surveys 
for  Cook  Inlet  beluga  whales  in  2012 
and  2013.  Conducting  these  surveys  has 
aided  Apache, in  understanding  the 
seasonal  distribution  of  Cook  Inlet 
beluga  whales.-These  sources  confirm 
that  there  are  dramatic  shifts  in  beluga 
distribution  throughout  the  year;  and 
that  these  shifts  must  be  incorporated 
into  operational  planning.  To 
accomplish  Apache’s  goal  of  zero  beluga 
takes,  Apache  will  incorporate  regular 
aerial  surveys  and  seasonal 


considerations  of  beluga  presence  into 
the  prioritization  of  their  seismic 
program,  in  addition  to  other  factors 
such  as  weather,  ice  conditions,  and 
operations. 

For  other  marine  mammals,  data  used 
to  estimate  probability  of  sightings  for 
Cook  Inlet  are  based  on  a  3—4  day  aerial 
survey  conducted  in  one  month  (June) 
of  each  year.  This  aerial  survey  does  not 
take  into  account  that  marine  mammal 
species  are  not  evenly  distributed  across 
Cook  Inlet  in  these  numbers  and  that 
animals  seen  in  June  at  those  levels  may 
not  be  observed  in  that  same  area  2 
months  later.  Because  there  are  no  other 
systematic  surveys  for  Cook  Inlet  that 
provide  the  level  of  detail  for  these 
years,  these  surveys  provide  the  best 
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available  data  for  estimating  takes.  In 
particular,  killer  whales,  harbor 
porpoises,  and  Steller  sea  lions  are 
expected  to  be  observed  more  frequently 
in  lower  and  mid-Cook  Inlet;  while 
beluga  whales  and  harbor  seals  are  more 
likely  to  be  following  the  salmon  and 
eulachon  fish  runs  throughout  Cook 
Inlet.  This  is  important  because  if 
Apache  can  begin  conducting  seismic 
surveys  in  lower  Cook  Inlet  in  the  fall, 
when  beluga  whales  are  typically 
feeding  in  upper  Cook  Inlet,  the 
likelihood  of  observing  (and  exposing) 
beluga  whales  to  airguns  is  much  lower. 

4.  Pinniped  Haul-Outs 

Seismic  surveys  in  the  Trading  Bay 
region  have  resulted  in  numerous 
sightings  of  individual  harbor  seals. 
Apache  does  not  anticipate 
encountering  large  haul-outs  of  seals  or 
Steller  sea  lions  in  the  project  area  but 
expects  to  continue  to  observe  curious 
individual  harbor  seals;  particularly 
during  large  fish  runs  in  the  various 
rivers  draining  into  Cook  Inlet.  These 
density  estimates  Sre  skewed  by  the 
numbers  observed  in  large  haul-outs 
during  the  aerial  surveys;  seals  on  land 
would  not  be  exposed  to  in-water 
sounds  during  that  time.  Seals  in  the 
water  usually  travel  in  small  groups  or 
as  singles. 

For  many  of  the  same  reasons 
discussed  for  harbor  seals,  the  number 


of  actual  takes  by  harassment  of  Steller 
sea  lions  are  expected  to  be  much  lower 
than  calculated.  In  all  of  the  NMFS 
aerial  surveys,  no  Steller  sea  lions  were 
observed  in  upper  Cook  Inlet.  Less  than 
five' Steller  sea  lions  have  been  observed 
by  the  Port  of  Anchorage  monitoring 
program,  and  those  observed  have  been 
single,  juvenile  animals  (likely  male). 
Apache  anticipates  less  than  five  Steller 
sea  lions  in  the  project  area. 

5.  Mitigation  and  Monitoring  Measures 

As  described  earlier  in  this  document, 
Apache  proposes  to  implement  a 
monitoring  and  mitigation  program  to 
reduce  Level  B  harassment,  particularly 
to  beluga  whales.  Apache  will  shut 
down  airgun  operations  if  any  beluga 
whales  are  sighted  within  or 
approaching  the  160  dB  zone  and  has 
committed  in  its  IHA  application  to  take 
no  more  than  30  beluga  whales  by 
harassment  in  1  year.  Based  on  this 
mitigation  program,  lower  levels  of 
beluga  takes  are  anticipated  from  those 
proposed  to  be  taken  by  harassment. 
Given  that  belugas  are  usually  transiting 
from  one  feeding  area  to  another  in 
lower  concentrations,  these  estimates 
appear  to  be  reasonable  in  assessing 
probability  of  beluga  whales  potentially 
observed.  This  includes  conducting 
aerial  overflights  near  larger  river  . 
mouths  where  belugas  are  known  to 
congregate  so  that  Apache  can  adjust  the 


operational  schedule  to  avoid  operating 
in  areas  of  important  feeding  times 
when  large  numbers  of  whales  are 
present. 

Furthermore,  the  total  number  of  days 
actually  surveying  near  river  mouths  is 
much  lower  than  the  160  days  used  to 
estimate  takes  in  these  different  water 
depths,  so  this  probability  sighting  table 
is  an  overestimate.  Therefore,  due  to 
actual  mimber  of  days  and  hours  likely 
to  be  operating  airguns  near  river 
niourhs  and  the  strict  monitoring  and 
mitigation  measures  to  be  used  when 
operating  near  rivers,  the  actual  number 
of  takes  by  harassment  estimated  for 
beluga  whales  is  expected  to  be  much 
lower  than  the  numbers  presented  in 
Table  8  in  Apache’s  application  and 
Table  5  in  this  document. 

Summary  of  Proposed  Level  B  Takes 

Table  6  here  outlines  the  density 
estimates  used  to  estimate  Level  B  takes, 
the  proposed  Level  B  harassment  take 
levels,  the  abundance  of  each  species  in 
Cook  Inlet,  the  percentage  of  each 
species  or  stock  estimated  to  be  taken, 
and  current  population  trends.  In  some 
cases,  the  estimated  Level  B  take 
estimates  are  lower  than  those  presented 
earlier  in  this  document."  This  is  because 
of  mitigation  measures  and 
requirements  to  cease  operations  once 
these  proposed  take  levels  are  met. 


Table  6 — Density  Estimates,  Proposed  Level  B  Harassment  Take  Levels,  Species  or  Stock  Abundance, 
Percentage  of  Population  Proposed  To  Be  Taken,  and  Species  Trend  Status 


Species 

Average  density  (#/hr/ 
km2) 

Proposed  level 

B  take 

Abundance 

Percentage  of 
population 

Trend 

Beluga  Whale  . . 

Zone  1  =  0.0212  . . 

Zone  2  =  0.0056  . 

3a 

283  . . . ...; . 

.  10.6 

Decreasing. 

Harbor  Seal . 

0.00512  . 

200 

22,900  . 

0.87 

Stable. 

Harbor  Porpoise  . . 

0.00009  . 

20 

25,987  . 

0.08 

No  reliable  inforrnation. 

Killer  Whale  ....'. . 

0.00001  . 

10 

1,123  (resident)  552 

0.89 

Resident  stock  possibly 

(transient). 

1.8 

increasirig  transient 
stock  stable. 

Steller  Sea  Lion  . 

0.00016  . 

20 

45,916  . 

0.04 

Decreasing  but  with  re¬ 
gional  variability  (some 
stable). 

Analysis  and  Preliminary 
Determinations 

Negligible  Impact 

Negligible  impact  is  “an  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival” 
(50  CFR  216.103).  A  negligible  impact 
finding  is  based  on  the  lack  of  likely 
adverse  effects  on  annual  rates  of 
recruitment  or  survival  (i.e.,  population- 
level-effects).  An  estimate  of  the  number 


of  Level  B  harassment  takes,  alone,  is 
not  enough  information  on  which  to 
base  an  impact  determination.  In 
addition  to  considering  estimates  of  the 
number  of  marine  mammals  that  might 
be  “taken”  through  behavioral 
harassment,  NMFS  must  consider  other 
factors,  such  as  the  likely  nature  of  any 
responses  (their  intensity,  duration, 
etc.),  the  contejct  of  any  responses 
(critical  reproductive  time  or  location, 
feeding,  migration,  etc.),  as  well  as  the 
number  and  nature  of  estimatec^  Level  A 
harassment  takes,  the  number  of 


estimated  mortalities,  and  effects  on 
habitat. 

Given  the  proposed  mitigation  and 
related  monitoring,  no  injuries  or 
mortalities  are  anticipated  to  occur  as  a 
result  of  Apache’s  proposed  seismic 
survey  in  Cook  Inlet,  and  none  are 
proposed  to  be  authorized.* 

Additionally,  animals  in  the  area  are  not 
expected  to  incur  hearing  impairment 
(i.e.,  TTS  or  PTS)  or  non-auditory 
physiological  effects.  The  number  of 
takes  that  are  anticipated  and  proposed 
to  be  authorized  are  expected  to  be 
limited  to  short-term  Level  B  behavioral 
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harassment.  The  seismic  airguns  do  not 
operate  continuously  over  a  24-hour 
period.  Rather  airguns  are  operational 
for  a  few  hours  at  a  time  totaling  about 
12  hours  a  day. 

Both  Cook  Inlet  beluga  whales  and  the 
western  stock  of  Steller  sea  lions  are 
listed  as  endangered  under  the  ESA. 

Both  stocks  are  also  considered  depleted 
under  the  MMPA,  and  both  stocks  are 
declining  at  a  rate  of  about  1.1-1. 5 
percent  per  year.  The  other  three  species 
that  may  be  taken  by  harassment  during 
Apache’s  proposed  seismic  survey 
program  are  not  listed  as  threatened  or 
endangered  under  the  ESA  nor  as 
depleted  under  the  MMPA. 

Odontocete  (including  Cook  Inlet 
beluga  whales,  killer  whales,  and  harbor 
porpoises)  reactions  to  seismic  energy 
pulses  are  usually  assumed  to  be  limited 
to  shorter  distances  from  the  airgun(s) 
than  are  those  of  mysticetes,  in  part 
because  odontocete  low-frequency 
hearing  is  assumed  to  be  less  sensitive 
than  that  of  mysticetes.  When  in  the 
Canadian  Beaufort  Sea  in  summer, 
belugas  appear  to  be  fairly  responsive  to 
seismic  energy,  with  few  being  sighted 
within  10-20  km  (6-12  mi)  of  seismic 
vessels  during  aerial  surveys  (Miller  et 
al.,  2005).  However,  as  noted  above. 

Cook  Inlet  belugas  are  more  accustomed 
to  anthropogenic  sound  than  beluga 
whales  in  the  Beaufort  Sea.  Therefore, 
the  results  from  the  Beaufort  Sea 
surveys  do  not  directly  relate  to 
potential  reactions  of  Cook  Inlet  beluga 
whales.  Also,  due  to  the  dispersed 
distribution  of  beluga  whales  in  Cook 
Inlet  during  winter  and  the 
concentration  of  beluga  whales  in  upper 
Cook  Inlet  from  late  April  through  early 
fall,  belugas  would  likely  occur  in  small 
numbers  in  the  survey  area  designated 
as  Zone  2  by  Apache  during  the  survey 
period.  For  the  same  reason,  it  is 
unlikely  that  animals  would  be  exposed 
to  received  levels  capable  of  causing 
injury. 

Taking  into  account  the  mitigation 
measures  that  are  planned,  effects  on 
cetaceans  are  generally  expected  to  be 
restricted  to  avoidance  of  a  limited  area 
around  the  survey  operation  and  short¬ 
term  changes  in  behavior,  falling  within 
the  MMPA  definition  of  “Level  B 
harassment”.  Animals  are  not  expected 
to  permanently  abandon  any  area  that  is 
surveyed,  and  any  behaviors  that  are 
interrupted  during  the  activity  are 
expected  to  resume  once  the  activity 
ceases.  Only  a  small  portion  of  marine 
mammal  habitat  will  be  affected  at  any 
time,  and  other  areas  within  Cook  Inlet 
will  be  available  for  necessary  biological 
functions.  In  addition,  the  area  where 
the  survey  will  take  place  is  not  known 
to  be  an  important  location  where 


beluga  whales  congregate  for  feeding, 
calving,  or  nursing.  The  primary 
location  for  these  biological  life 
functions  occur  in  the  Susitna  Delta 
region  of  upper  Cook  Inlet.  NMFS 
proposes  to  implement  a  16  km  (10  mi) 
seasonal  exclusion  from  seismic  survey 
operations  in  this  region  from  April  15- 
October  15.  The  highest  concentrations 
of  belugas  are  typically  found  in  this 
area  from  early  May  through  September 
each  year.  NMFS  has  incorporated  a  2- 
week  buffer  on  each  end  of  this  seasonal 
use  timeframe  to  account  for  any 
anomalies  in  distribution  and  marine 
mammal  usage. 

Mitigation  measures  such  as 
controlled  vessel  speed,  dedicated 
marine  mammal  observers,  non-pursuit, 
and  shutdowns  or  power  downs  when 
marine  mammals  are  seen  within 
defined  ranges  will  further  reduce  short¬ 
term  reactions  and  minimize  any  effects 
on  hearing  sensitivity.  In  all  cases,  the 
effects  of  the  seismic  survey  are 
expected  to  be  short-term,  with  no 
lasting  biological  consequence. 
Therefore,  the  exposure  of  cetaceans  to 
sounds  produced  by  this  phase  of 
Apache’s  proposed  seismic  survey  is  not 
anticipated  to  have  an  effect  on  annual 
rates  of  recruitment  or  survival. 

Some  individual  pinnipeds  may  be 
exposed  to  sound  from  the  proposed 
seismic  surveys  more  than  once  duriiig 
the  timeframe  of  the  project.  Taking  into 
account  the  mitigation  measures  that  are 
planned,  effects  on  pinnipeds  are 
generally  expected  to  be  restricted  to 
avoidance  of  a  limited  area  around  the 
survey  operation  and  short-term 
changes  in  behavior,  falling  within  the 
MMPA  definition  of  “Level  B 
harassment”.  Animals  are  not  expected 
to  permanently  abandon  any  area  that  is 
surveyed,  and  any  behaviors  that  are 
interrupted  during  the  activity  are 
expected  to  resume  once  the  activity 
ceases.  Only  a  small  portion  of  pinniped 
habitat  will  be  affected  at  any  time,  and 
other  areas  within  Cook  Inlet  will  be 
available  for  necessary  biological 
functions.  In  addition,  the  area  where 
the  survey  will  take  place  is  not  known 
to  be  an  important  location  where 
pinnipeds  haul  out.  The  closest  known 
haul-out  site  is  located  on  Kalgin  Island, 
which  is  about  22  km  firom  the 
McArther  River.  Therefore,  the  exposure 
of  pinnipeds  to  sounds  produced  by  this 
phase  of  Apache’s  proposed  seismic 
survey  is  not  anticipated  to  have  an 
effect  on  annual  rates  of  recruitment  or 
survival. 

Potential  impacts  to  marine  mammal 
habitat  were  discussed  previously  in 
this  document  (see  the  “Anticipated 
Effects  on  Habitat”  section).  Although 
some  disturbance  is  possible  to  food 


sources  of  marine  mammals,  the 
impacts  are  anticipated  to  be  minor 
enough  as  to  not  affect  annual  rates  of 
recruitment  or  survival  of  marine 
mammals  in  the  area.  Based  on  the  size 
of  Cook  Inlet  where  feeding  by  marine 
mammals  occurs  versus  the  localized 
area  of  the  marine  survey  activities,  any 
missed  feeding  opportunities  in  the 
direct  project  area  would  be  minor 
based  on  the  fact  that  other  feeding 
areas  exist  elsewhere.  Additionally, 
seismic  survey  operations  will  not  occur 
in  the  primary  beluga  feeding  and 
calving  habitat  during  times  of  high  use. 

Based  on  the  analysis  contained 
herein  of  the  likely  effects  of  the 
specified  activity  on  marine  mammals 
and  their  habitat,  and  taking  into 
consideration  the  implementation  of  the 
proposed  monitoring  and  mitigation 
measures,  NMFS  preliminarily  finds 
that  the  total  marine  mammal  take  fi-om 
Apache’s  proposed  seismic  survey  will 
have  a  negligible  impact  on  the  affected 
marine  mammal  species  or  stocks. 

Small  Numbers 

The  requested  takes  proposed  to  be 
authorized  represent  10.6  percent  of  the 
Cook  Inlet  beluga  whale  population  of 
approximately  283  animals  (Allen  and 
Angliss,  2013),  0.89  percent  of  the 
Alaska  resident  stock  and  1.8  percent  of 
the  Gulf  of  Alaska,  Aleutian  Island  and 
Bering  Sea  stock  of  killer  whales  (1,123 
residents  and  552  transients),  and  0.08 
percent  of  the  Gulf  of  Alaska  stock  of 
approximately  25,987  harbor  porpoises. 
The  take  requests  presented  for  harbor  , 
seals  represent  0.87  percent  of  the  Cook 
Inlet/Shelikof  stock  of  approximately 
29,175  animals.  The  requested  takes 
proposed  for  Steller  sea  lions  represent 
0.04  percent  of  the  western  stock  of 
approximately  45,916  animals.  These 
take  estimates  represent  the  percentage 
of  each  species  or  stock  that  could  be 
taken  by  Level  B  behavioral  harassment 
if  each  animal  is  taken  only  once.  The 
number  of  marine  mammals  taken  is 
small  relative  to  the  affected  species  or 
stocks.  In  addition,  the  mitigation  and 
monitoring  measures  (described 
previously  in  this  document)  proposed 
for  inclusion  in  the  IHA  (if  issued)  are 
.  expected  to  reduce  even  further  any 
potential  disturbance  to  marine 
mammals. 

Based  on  the  analysis  contained 
herein  of  the  likely  effects  of  the 
specified  activity  on  marine  mammals 
and  their  habitat,  and  taking  into 
consideration  the  implementation  of  the 
mitigation  and  monitoring  measures, 
NMFS  preliminarily  finds  that  small 
numbers  of  marine  mammals  will  be 
taken  relative  to  the  populations  of  the 
affected  species  or  stocks. 
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Impact  on  Availability  of  Affected 
Species  for  Taking  for  Subsistence  Uses 

Relevant  Subsistence  Uses 

The  subsistence  harvest  of  marine 
mammals  transcends  the  nutritional  and 
economic  values  attributed  to  the 
animal  and  is  an  integral  part  of  the 
cultural  identity  of  the  region’s  Alaska 
Native  communities.  Inedible  parts  of 
the  whale  provide  Native  artisans  with 
materials  for  cultural  handicrafts,  and 
the  hunting  itself  perpetuates  Native 
traditions  by  transmitting  traditional 
skills  and  knowledge  to  younger 
generations  (NOAA,  2007). 

The  Cook  Inlet  beluga  whale  has 
traditionally  been  hunted  by  Alaska 
Natives  for  subsistence  purposes.  For 
several  decades  prior  to'the  1980s,  the 
Native  Village  of  Tyonek  residents  were 
the  primary  subsistence  hunters  of  Cook 
Inlet  beluga  whales.  During  the  1980s 
and  1990s,  Alaska  Natives  from  villages 
in  the  western,  northwestern,  and  North 
Slope  regions  of  Alaska  either  moved  to 
or  visited  the  south  central  region  and 
participated  in  the  yearly  subsistence 
harvest  (Stanek,  1994).  From  1994  to 
1998,  NMFS  estimated  65  whales  per 
year  (range  21-123)  were  taken  in  this 
harvest,  including  those  successfully 
taken  for  food  and  those  struck  and  lost. 
NMFS  has  concluded  that  this  number 
is  high  enough  to  account  for  the 
estimated  14  percent  aimual  decline  in 
the  population  during  this  time  (Hobbs 
et  al..  2008).  Actual  mortality  may  have 
been  higher,  given  the  difficulty  of 
jestimating  the  number  of  whales  struck 
and  lost  during  the  hunts.  In  1999,  a 
moratorium  was  enacted  (Public  Law 
106-31)  prohibiting  the  subsistence  take 
of  Cook  Inlet  beluga  whales  except 
through  a  cooperative  agreement 
between  NMFS  and  the  affected  Alaska 
Native  organizations.  Since  the  Cook 
Inlet  beluga  whale  harvest  was  regulated 
in  1999  requiring  cooperative 
agreements,  five  beluga  whales  have 
been  struck  and  harvested.  Those  beluga 
whales  were  harvested  in  2001  (one 
animal),  2002  (one  animal),  2003  (one 
animal),  and  2005  (two  animals).  The 
Native  Village  of  Tyonek  agreed  not  to 
hunt  or  request  a  hunt  in  2007,  when  no 
co-management  agreement  was  to  be 
signed  (NMFS,  2008a). 

On  October  15,  2008,  NMFS 
published  a  final  rule  that  established 
long-term  harvest  limits  on  the  Cook 
Inlet  beluga  whales  that  may  be  taken  by 
Alaska  Natives  for  subsistence  purposes 
(73  FR  60976).  That  rule  prohibits 
harvest  for  a  5-year  period  (2008-2012), 
if  the  average  abundance  for  the  Cook 
Inlet  beluga  whales  from  the  prior  five 
years  (2003-2007)  is  below  350  whales. 
The  next  5-year  period  that  could  allow 


for  a  harvest  (2013-2017),  would  require 
the  previous  five-year  average  (2008- 
2012)  to  be  above  350  whales.  The  2008 
Cook  Inlet  Beluga  Whale  Subsistence 
Harvest  Final  Supplemental 
Environmental  Impact  Statement 
(NMFS,  2008a)  authorizes  how  many 
beluga  whales  can  be  taken  during  a  5- 
yeeu  interval  based  on  the  5-year 
population  estimates  and  10-year 
measure  of  the  population  growth  rate. 
Based  on  the  2008-2012  5-year 
abundance  estimates,  no  hunt  occurred 
between  2008  and  2012  (NMFS,  2008a). 
The  Cook  Inlet  Marine  Mammal 
Council,  which  managed  the  Alaska 
Native  Subsistence  fishery  with  NMFS, 
was  disbanded  by  a  unanimous  vote  of 
the  Tribes’  representatives  on  June  20, 
2012.  At  this  time,  no  harvest  is 
expected  in  2013  or  2014.  Residents  of 
the  Native  Village  of  Tyonek  are  the 
primary  subsistence  users  in  Knik  Arm 
area. 

Data  on  the  harvest  of  other  marine 
mammals  in  Cook  Inlet  are  lacking. 

Some  data  are  available  on  the 
subsistence  harvest  of  harbor  seals, 
harbor  porpoises,  and  killer  whales  in 
Alaska  in  the  marine  mammal  stock 
assessments.  However,  these  numbers 
are  for  the  Gulf  of  Alaska  including 
Cook  Inlet,  and  they  are  not  indicative 
of  the  harvest  in  Cook  Inlet. 

Some  detailed  information  on  the 
subsistence  harvest  of  harbor  seals  is 
available  from  pasf  studies  conducted 
by  the  Alaska  Department  of  Fish  & 

Game  (Wolfe  et  al.,  2009).  In  2008,  only 
33  harbor  seals  were  taken  for  harvest  in 
the  Upper  Kenai-Cook  Inlet  area.  In  the 
Scune  study,  reports  from  hunters  stated 
that  harbor  seal  populations  in  the  area 
were  increasing  (28.6%)  or  remaining 
stable  (71.4%).  The  specific  hunting 
regions  identified  were  Anchorage, 
Homer,  Kenai,  and  Tyonek,  and  hunting 
generally  peaks  in  March,  September, 
and  November  (Wolfe  et  al.,  2009). 

Potential  Impacts  to  Subsistence  Uses 

Section  101(a)(5)(D)  also  requires 
NMFS  to  determine  that  the 
authorization  will  not  have  an 
unmitigable  adverse  effect  on  the 
availability  of  marine  mammal  species 
or  stocks  for  subsistence  use.  NMFS  has 
defined  “unmitigable  adverse  impact’’ 
in  50  CFR  216.103  as:  an  impact 
resulting  from  the  specified  activity:  (1) 
That  is  likely  to  reduce  the  availability 
of  the  species  to  a  level  insufficient  for 
a  harvest  to  meet  subsistence  needs  by: 
(i)  Causing  the  marine  mammals  to 
abandon  or  avoid  hunting  areas;  (ii) 
Directly  displacing  subsistence  users;  or 
(iii)  Placing  physical  barriers  between 
the  marine  mammals  and  the 
subsistence  hunters;  and  (2)  That  cannot 


be  sufficiently  mitigated  by  other 
measures  to  increase  the  availability  of 
marine  mammals  to  allow  subsistence 
needs  to  be  met. 

The  primary  concern  is  the 
disturbance  of  marine  mammals  through 
the  introduction  of  anthropogenic  sound 
into  the  marine  environment  during  the 
proposed  seismic  survey.  Marine 
mammals  could  be  behaviorally 
harassed  and  either  become  more 
difficult  to  hunt  or  temporarily  abandon 
traditional  hunting  grounds.  However, 
the  proposed  seismic  survey  should  not 
have  any  impacts  to  beluga  harvests  as 
none  currently  occur  in  Cook  Inlet. 
Additionally,  subsistence  harvests  of 
other  marine  mammal  species  are 
limited  in  Cook  Inlet. 

Plan  of  Cooperation  or  Measures  To 
Minimize  Impacts  to  Subsistence  Hunts 
Regulations  at  50  CFR  216.104(a)(12) 
require  IHA  applicants  for  activities  that 
take  place  in  Arctic  waters  to  provide  a 
Plan  of  Cooperation  or  information  that 
identifies  what  measures  have  been 
taken  and/or  will  be  taken  to  minimize 
adverse  effects  on  the  availability  of 
marine  mammals  for  subsistence 
purposes.  NMFS  regulations  define 
Arctic  waters  as  waters  above  60°  N. 
latitude.  Consistent  with  NMFS’ 
implementing  regulations,  Apache  met 
with  the  Cook  Inlet  Marine  Mammal 
Council  (CIMMC) — a  now  dissolved 
Alaska  Native  Organization  (ANO)  that 
represented  Cook  Inlet  tribes — on  March 
.29,  2011,  to  discuss  the  proposed 
activities  and  discuss  any  subsistence 
concerns.  Apache  also  met  with  the 
Tyonek  Native  Corporation  on 
November  9,  2010  and  the  Salamatof 
Native  Corporation  on  November  22, 
2010.  Additional  meetings  were  held 
with  the  Native  Village  of  Tyonek,  the 
Kenaitze  Indian  Tribe,  and  Knik  Tribal 
Council,  and  the  Ninilchik  Traditional 
Council.  According  to  Apache,  during 
these  meetings,  no  concerns  were  raised 
regarding  potential  conflict  with 
subsistence  harvest  of  marine  mammals. 
Apache  has  identified  the  following 
features  that  are  intended  to  reduce 
impacts  to  subsistence  users: 

•  In-water  seismic  activities  will 
follow  mitigation  procedures  to 
minimize  effects  on  the  behavior  of 
marine  mammals  and,  therefore, 
opportunities  for  harvest  by  Alaska 
Native  communities;  and 

•  Regional  subsistence 
representatives  may  support  recording 
marine  mammal  observations  along 
with  marine  mammal  biologists  during 
the  monitoring  programs  and  will  be 
provided  with  annual  reports. 

Since  the  issuance  of  tM  April  2012 
IHA,  Apache  has  maintained  regular 
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and  consistent  communication  with 
federally  recognized  Alaska  Natives. 

The  Alaska  Natives,  Native 
Corporations,  and  ANOs  that  Apache 
has  communicated  with  include:  the 
Native  Village  of  Tyonek;  Tyonek  Native 
Corporation:  Ninilchik  Native 
Association;  Ninilchik  Traditional 
Council:  Salamatof  Native  Association; 
Knikatnu;  Knik  Native  Council; 
Alexander  Creek;  Cook  Inlet  Region, 

Inc.;  the  Native  Village  of  Eklutna; 
Kenaitze  Indian  Tribe;  and  Seldovia 
Native  Assocaition.  Apache  has  shared 
information  gathered  during  the  seismic 
survey  conducted  under  the  April  2012 
IHA  and  hosted  an  information 
exchange  with  Alaska  Native  Villages, 
Native  Corporations,  and  other  Non- 
Governmental  Organizations  in  the 
spring  of  2013  where  data  from  the  past 
year’s  monitoring  operations  would  be 
presented. 

Apache  and  NMFS  recognize  the 
importance  of  ensuring  that  ANOs  and 
federally  recognized  tribes  are  informed, 
engaged,  and  involved  during  the 
permitting  process  and  will  continue  to 
work  with  the  ANOs  and  tribes  to 
discuss  operations  and  activities.  On 
February  6,  2012,  in  response  to 
requests  for  government-to-government 
consultations  by  the  CIMMC  and  Native 
Village  of  Eklutna,  NMFS  met  with 
representatives  of  these  two  groups  and 
a  representative  from  the  Ninilchik.  We 
engaged  in  a  discussion  about  the 
proposed  IHA  for  phase  1  of  Apache’s 
seismic  program,  the  MMPA  process  for 
issuing  an  IHA,  concerns  regarding 
Cook  Inlet  beluga  whales,  and  how  to 
achieve  greater  coordination  with  NMFS 
on  issues  that  impact  tribal  concerns. 
Following  the  publication  of  this 
proposed  IHA,  NMFS  will  contact  the 
local  Native  Villages  to  inform  them  of 
the  availability  of  the  Federal  Register 
notice  and  the  opening  of  the  public 
comment  period  and  to  invite  their 
input.  Apache  has  continued  to  meet 
with  the  Native  Village  of  Tyonke, 
Tyonek  Native  Corporation,  Cook  Inlet 
Region  Inc.,  and  other  recognized  tribes 
and  village  corporations  in  the  Cook 
Inlet  Region  throughout  2013. 

Unmitigable  Adverse  Impact  Analysis 
and  Preliminary  Determination 

The  project  will  not  have  any  effect 
on  current  beluga  whale  harvests 
because  no  beluga  harvest  will  take 
place  in  2014.  Additionally,  the 
proposed  seismic  survey  area  is  not  an 
important  native  subsistence  site  for 
other  subsistence  species  of  marine 
mammals.  Also,  because  of  the 
relatively  small  proportion  of  marine 
mammals  utilizing  Cook  Inlet,  the 
number  harvested  is  expected  to  be 


extremely  low.  Therefore,  because  the 
proposed  program  would  result  in  only 
temporary  disturbances,  the  seismic 
program  would  not  impact  the 
availability  of  these  other  marine 
mammal  species  for  subsistence  uses. 

The  timing  and  location  of 
subsistence  harvest  of  Cook  Inlet  harbor 
seals  may  coincide  with  Apache’s 
project,  but  because  this  subsistence 
hunt  is  conducted  opportunistically  and 
at  such  a  low  level  (NMFS,  2013c), 
Apache’s  program  is  not  expected  to 
have  an  impact  on  the  subsistence  use 
of  harbor  seals. 

NMFS  anticipates  .that  any  effects 
from  Apache’s  proposed  seismic  survey 
on  marine  mammals,  especially  harbor 
seals  and  Cook  Inlet  beluga  whales, 
which  are  or  have  been  taken  for 
subsistence  uses,  would  be  short-term, 
site  specific,  and  limited  to 
inconsequential  changes  in  behavior 
and  mild  stress  responses.  NMFS  does 
not  anticipate  that  the  authorized  taking 
of  affected  species  or  stocks  will  reduce 
the  availability  of  the  species  to  a  level 
insufficient  for  a  harvest  to  meet 
Subsistence  needs  by:  (1)  Causing  the 
marine  mammals  to  abandon  or  avoid 
hunting  areas;  (2)  directly  displacing 
subsistence  users;  or  (3)  placing 
physical  barriers  between  the  marine 
mammals  and  the  subsistence  hunters; 
and  that  cannot  be  sufficiently  mitigated 
by  other  measures  to  increase  the 
availability  of  marine  tnammals  to  allow 
subsistence  needs  to  be  met.  Based  on 
the  description  of  the  specified  activity, 
the  measures  described  to  minimize 
adverse  effects  on  the  availability  of 
marine  mammals  for  subsistence 
purposes,  and  the  proposed  mitigation 
and  monitoring  measures,  NMFS  has 
preliminarily  determined  that  there  will 
not  be  an  unmitgable  adverse  impact  on 
subsistence  uses  from  Apache’s 
proposed  activities. 

Endangered  Species  Act  (ESA)  . 

There  are  two  marine  mammal 
species  listed  as  endangered  under  the 
ESA  with  confirmed  or  possible 
occurrence  in  the  proposed  project  area: 
the  Cook  Inlet  beluga  whale  and  the 
western  DPS  of  Steller  sea  lion.  In 
addition,  the  proposed  action  would 
occur  within  designated  critical  habitat 
for  the  Cook  Inlet  beluga  whale.  NMFS’ 
Permits  and  Conservation  Division 
consulted  with  NMFS’  Alaska  Region 
Protected  Resources  Division  under 
section  7  of  the  ESA  on  the  issuance  of 
the  first  IHA  to  Apache  under  section 
101(a)(5)(D)  of  the  MMPA,  which 
analyzed  the  impacts  in  the  other  areas 
where  Apache  has  proposed  to  conduct 
seismic  surveys,  including  Area  2  (the 
area  covered  in  the  second  IHA). 
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On  May  21,  2012,  NMFS’  Alaska 
Region  issued  a  revised  biological 
Opinion,  which  concluded  that  the  IHA 
is  not  likely  to  jeopardize  the  continued 
existence  of  the  marine  mammal  species 
(such  as  Cook  Inlet  beluga  whales  and 
Steller  sea  lions)  affected  by  the  seismic 
survey  or  destroy  or  adversely  modify 
designated  critical  habitat  for  Cook  Inlet 
beluga  whales.  Although  the  Biological 
Opinion  considered  the  effects  of 
multiple  years  of  seismic  surveying  in 
the  entire  project  area  as  a  whole  (see 
Figure  6  in  the  Biological  Opinion),  to 
be  cautious,  in  light  of  the  change  in 
scope,  NMFS’  Permits  and  Conservation 
Division  requested  reinitiation  of 
consultation  under  section  7  of  the  ESA 
to  address  these  changes  in  the 
proposed  action.  A  new  Biological 
Opinion  was  issued  on  February  14, 

2013.  That  Biological  Opinion 
determined  that  the  issuance  of  an  IHA 
is  not  likely  to  jeopardize  the  continued 
existence  of  the  Cook  Inlet  beluga 
whales  or  the  western  distinct 
population  segment  of  Steller  sea  lions 
or  destroy  or  adversely  modify  Cook 
Inlet  beluga  whale  critical  habitat. 

Finally,  the  Biological  Opinion  included 
an  Incidental  Take  Statement  (ITS)  for 
Cook  Inlet  beluga  whales  and  Steller  ^a 
lions.  The  ITS  contains  reasonable  and 
prudent  measures  implemented  by 
terms  and  conditions  to  minimize  the 
effects  of  this  take. 

The  Biological  Opinion  issued  on 
February  14,  2013,  is  valid  through 
December  31,  2014.  NMFS’  Permits  and 
Conservation  Division  has  discussed 
this  third  IHA  request  with  NMFS’ 

Alaska  Region  and  determined  that  this 
proposed  IHA  falls  within  the  scope  and 
analysis  of  the  current  Biological 
Opinion.  As  proposed  in  this  notice, 
this  IHA  request  does  not  trigger  cmy  of 
the  factors  requiring  a  reinitiation  of 
consultation.  Therefore,  a  new  section  7 
consultation  will  not  be  conducted. 

National  Environmental  Policy  Act 
(NEPA) 

In  February  2013,  NMFS  prepared  an 
Environmental  Assessment  (EA)  and 
issued  a  Finding  of  No  Significant 
Impact  (FONSI)  regarding  the  issuance 
of  the  second  IHA  to  Apache  for  the  take 
of  marine  mammals  incidental  to  a 
seismic  survey  program  in  Cook  Inlet, 
Alaska.  NMFS  is  currently  reviewing 
the  February  2013  EA  to  determine  if 
the  scope  of  this  IHA  request  falls 
within  the  analysis  of  that  EA.  If  that 
review  determines  that  this  proposed 
action  does  not  fall  within  the  scope  of  . 
the  current  analysis,  then  NMFS  will, 
pursuant  to  NEPA,  conduct  a  new 
analysis  to  determine  if  the  proposed 
action  will  have  a  significant  effect  on 
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the  human  environment.  This  analysis 
will  be  completed  prior  to  the  issuance 
or  denial  of  the  IHA. 

Proposed  Authorization 

As  a  result  of  these  preliminary 
determinations,  NMFS  proposes  to  issue 
an  IHA  to  Apache  for  the  t^e  of  marine 
mammals  incidental  to  conducting  a 
seismic  survey  program  in  Cook  Inlet, 
Alaska,  firom  March  1  through  December 
31,  2014,  provided  the  previously 
mentioned  mitigation,  monitoring,  and 
reporting  requirements  are  incorporated. 
The  proposed  IHA  language  is  provided 
next. 

This  section  contains  a  draft  of  the 
IHA  itself.  The  wording  contained  in 
this  section  is  proposed  for  inclusion  in 
the  IHA  (if  issued). 

(1)  This  Authorization  is  valid  from 
March  1,  2014,  through  December  31, 
2014. 

(2)  This  Authorization  is  valid  only 
for  Apache’s  activities  associated  with 
seismic  survey  operations  that  shall 
occur  within  the  areas  denoted  as  Zone 
1  and  Zone  2  as  depicted  in  Figure  2  of 
Apache’s  November  2013  application  to 
NMFS. 

(3)  Species  Authorized  and  Level  of 
TAe. 

(a)  The  incidental  taking  of  marine 
mammals,  by  Level  B  harassment  only, 
is  limited  to  the  following  species  in  the 
waters  of  Cook  Inlet: 

(i)  Odontocetes:  30  beluga  whales;  20 
harbor  porpoise;  and  10  killer  whales. 

(ii)  Pinnipeds:  200  harbor  seeds  and  20 
Steller  sea  lions. 

(iii)  If  any  marine  mammal  species  are 
encountered  during  seismic  activities 
that  are  not  listed  in  conditions  3(a)(i) 
or  (ii)  for  authorized  taking  and  are 
likely  to  be  exposed  to  sound  pressure  • 
levels  (SPLs)  greater  than  or  equal  to 
160  dB  re  1  pPa  (rms),  then  the  Holder 
of  this  Authorization  must  alter  speed  or 
course,  powerdown  or  shut-down  the 
soimd  source  to  avoid  take. 

(b)  The  taking  by  injury  (Level  A 
harassment)  serious  injury,  or  death  of 
any  of  the  species  listed  in  condition 
3(a)  or  the  taking  of  any  kind  of  any 
other  species  of  marine  mammal  is 
prohibited  and  may  result  in  the 
modification,  suspension  or  revocation 
of  this  Authorization. 

(c)  If  the  number  of  detected  takes  of 
any  marine  mammal  species  listed  in 
condition  3(a)  is  met  or  exceeded, 
Apache  shall  immediately  cease  survey 
operations  involving  the  use  of  active 
sound  sources  (e.g.,  airguns  and  pingers) 
mid  notify  NMFS. 

(4)  The  authorization  for  taking  by 
harassment  is  limited  to  the  following 
acoustic  sources  (or  sources  with 
comparable  frequency  and  intensity): 


(i)  Two  airgun  arrays,  each  with  a 
capacity  of  2,400  in^;  • 

(ii)  Two  airgun  arrays,  each  with  a  • 
capacity  of  1,200  in^; 

(iii)  A  440  in^  airgun  array; 

(iv)  A  10  in^  airgun; 

(v)  A  Scott  Ultra-Short  Baseline 
(USBL)  transceiver;  and 

(vi)  A  Lightweight  Release  USBL 
transponder. 

(5)  The  taking  of  any  marine  mammal 
in  a  manner  prohibited  under  this 
Authorization  must  be  reported 
immediately  to  the  Chief,  Permits  and 
Conservation  Diyision,  Office  of 
Protected  Resources,  NMFS  or  his 
designee. 

(6)  The  holder  of  this  Authorization 
must  notify  the  Chief  of  the  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  or  his  designee  at 
least  48  hours  prior  to  the  start  of 
seismic  survey  activities  (unless 
constrained  by  the  date  of  issuance  of 
this  Authorization  in  which  case 
notification  shall  be  made  as  soon  as 
possible). 

(7)  Mitigation  and  Monitoring 
Requirements:  The  Holder  of  this 
Authorization  is  required  to  implement 
the  following  mitigation  and  monitoring 
requirements  when  conducting  the 
specified  activities  to  achieve  the  least 
practicable  impact  on  affected  marine 
mammal  species  or  stocks: 

(a)  Utilize  a  sufficient  number  of 
NMFS-qualified,  vessel-based  Protected 
Species  Visual  Observers  (PSVOs) 
(except  during  meal  times  and  restroom 
breaks,  when  at  least  one  PSVO  shall  be 
on  watch)  to  visually  watch  for  and 
monitor  marine  mammals  near  the 
seismic  source  vessels  during  daytime 
operations  (from  nautical  twilight-dawn 
to  nautical  twilight-dusk)  and  before 
and  during  stcul-ups  of  sound  sources 
day  or  night.  Two  PSVOs  will  be  on 
each  source  vessel,  and  two  PSVOs  will 
be  on  the  support  vessel  to  observe  the 
exclusion  and  disturbance  zones. 

PSVOs  shall  have  access  to  reticle 
binoculars  (7  x  50  Fujinon),  big-eye 
binoculars  (25  x  150),  and  night  vision 
devices.  PSVO  shifts  shall  last  no  longer 
than  4  hours  at  a  time.  PSVOs  shall  also 
make  observations  during  daytime 
periods  when  the  sound  sources  are  not 
operating  for  comparison  of  animal 
abundance  and  behavior,  when  feasible. 
When  practicable,  as  an  additional 
means  of  visual  observation,  Apache’s 
vessel  crew  may  also  assist  in  detecting 
marine  mammals. 

(b)  In  addition  to  the  vessel-based 
PSVOs,  utilize  a  shore-based  station  to 
visually  monitor  for  marine  mammals. 
The  shore-based  station  will  follow  all 
safety  procedures,  including  bear  safety. 
The  location  of  the  shore-based  station 


will  need  to  be  sufficiently  high  to 
observe  marine  mammals;  the  PSOs 
would  be  equipped  with  pedestal 
mounted  “big  eye”  (20  x  110) 
binoculars.  The  shore-based  PSOs 
would  scan  the  area  prior  to,  during, 
and  after  the  survey  operations 
involving  the  use  of  sound  sources,  and 
would  be  in  contact  with  the  vessel- 
based  PSOs  via  radio  to  communicate 
sightings  of  marine  mammals 
approaching  or  within  the  project  area. 

(c)  Weather  and  safety  permitting, 
aerial  surveys  shall  be  conducted  on  a 
daily  basis.  Surveys  are  to  be  flown  even 
if  the  airguns  are  not  being  fired.  If 
weather  or  safety  conditions  prevent 
Apache  from  conducting  aerial  surveys, 
seismic  survey  operations  may  proceed 
subject  to  the  terms  and  conditions  of 
the  IHA. 

(i)  When ’survey  operations  occur  near 
a  river  mouth,  Apache  shall  conduct 
aerial  surveys  to  identify  large 
congregations  of  beluga  whales  and 
harbor  seal  haul-outs. 

(ii)  Aerial  surveys  shall  be  conducted 
on  a  daily  basis  (weather  and  safety 
permitting)  when  there  are  any  seismic- 
related  activities  (including  but  not 
limited  to  node  laying/retrieval  or 
airgun  operations)  occurring  north  or 
east  of  a  line  from  Tyonek  across  to  the 
eastern  side  of  Number  3  Bay  of  the 
Captain  Cook  State  Recreation  Area, 

Cook  Inlet  (roughly  the  southern-most 
point  of  the  Army  Corps  of  Engineers 
defined  Region  9). 

(iii)  Aerial  surveys  may  be  conducted 
from  either  a  helicopter  or  fixed-wing 
aircraft.  A  fixed-wing  aircraft  may  be 
used  in  lieu  of  a  helicopter.  If  flights  are 
to  be  conducted  with  a  fixed-wing 
aircraft,  it  must  have  adequate  viewing 
capabilities,  i.e.,  view  not  obstructed  by 
wing  or  other  part  of  the  plane. 

(iv)  Weather  and  safety  permitting, 
flight  paths  should  encompass  areas 
from  Anchorage,  along  the  coastline  of 
the  Susitna  Delta  to  Tyonek,  across  the 
inlet  to  Point  Possession,  around  the 
coastline  of  Chickaloon  Bay  to  Burnt 
Island,  and  across  to  Anchorage  (or  in 
reverse  order).  Flights  shall  be 
conducted  so  that  the  PSO  has  the 
“inside”  view  while  following  the 
exterior  boundary  line  of  the  coverage 
area,  which  reduces  the  need  for  flying 
tracklines  back  and  forth  across  the 
coverage  area.  The  information  relevant 
to  PSO  recording  is  provided  in 
Condition  7(e). 

(v)  Weather  emd  safety  permitting, 
aerial  surveys  will  fly  at  an  altitude  of 
305  m  (1,000  ft).  In  the  event  of  a  marine 
mammal  sighting,  aircraft  will  attempt 
to  maintain  a  radial  distance  of  457  m 
(1,500  ft)  from  the  marine  mammal(s). 
Aircraft  will  avoid  approaching  marine 
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mammals  from  head-on,  flying  over  or 
passing  the  shadow  of  the  aircraft  oj/er 
the  marine  mammal(s). 

(d)  PSVOs  shall  conduct  monitoring 
while  the  air  gun  array  and  nodes  are 
being  deployed  or  recovered  from  the 
water. 

(e)  Record  the  following  information 
when  a  marine  mammal  is  sighted: 

(i)  Species,  group  size,  age/size/sex 
categories  (if  determinable),  behavior 
when  first  sighted  and  after  initial 
sighting,  heading  (if  consistent),  bearing 
and  distance  from  seismic  vessel, 
sighting  cue,  apparent  reaction  to  the 
airguns  or  vessel  (e.g.,  none,  avoidance, 
approach,  paralleling,  etc.,  and 
including  responses  to  ramp-up),  and 
behavioral  pace; 

(ii)  Time,  location,  heading,  speed, 
activity  of  the  vessel  (including  number 
of  airguns  operating  and  whether  in 
state  of  ramp-up  or  power-down), 
Beaufort  sea  state  and  wind  force, 
visibility,  and  sun  glare;  and 

(iii)  The  data  listed  under  Condition 
7(e)(ii)  shall  also  be  recorded  at  the  start 
and  end  of  each  observation  watch  and 
during  a  watch  whenever  there  is  a 
change  in  one  or  more  of  the  variables. 

(f)  Establish  a  180  dB  re  1  pPa  (rms) 
and  190  dB  re  1  pPa  (rms)  “exclusion 
zone”  (EZ)  for  marine  mammals  before 
the  full  array  (2400  in^)  is  in  operation; 
and  a  180  dB  re  1  pPa  (rms)  and  190  dB 
re  1  pPa  (rms)  EZ  before  a  single  airgun 
(10  in^)  is  in  operation,  respectively. 

(g)  Visually  obsen-'e  the  entire  extent 
of  the  EZ  (180  dB  re  1  pPa  [rms]  for 
cetaceans  and  190  dB  re  1  pPa  [rms]  for 
pinnipeds)  using  NMFS-qualified 
PSVOs,  for  at  least  30  minutes  (min) 
prior  to  starting  the  airgun  array  (day  or 
night).  If  the  PSVO  finds  a  marine 
mammal  within  the  EZ,  Apache  must 
delay  the  seismic  survey  until  the 
marine  mammal(s)  has  left  the  area.  If 
the  PSVO  sees  a  marine  mammal  that 
surfaces,  then  dives  below  the  surface, 
the  PSVO  shall  wait  30  min.  If  the  PSVO 
sees  no  marine  mammals  during  that 
time,  they  should  assume  that  the 
animal  has  moved  beyond  the  EZ.  If  for 
any  reason  the  entire  radius  cannot  be 
seen  for  the  entire  30  min  (i.e.,  rough 
seas,  fog,  darkness),  or  if  marine 
mammals  are  near,  approaching,  or  in 
the  EZ,  the  airguns  may  not  be  ramped- 
up. 

(h)  Implement  a  “ramp-up”  procedure 
when  starting  up  at  the  beginning  of 
seismic  operations  or  any  time  after  the 
entire  array  has  been  shut  down  for 
more  than  10  min,  which  means  start 
the  smallest  sound  source  first  and  add 
sound  sources  in  a  sequence  such  that 
the  source  level  of  the  array  shall 
increase  in  steps  not  exceeding 
approximately  6  dB  per  5-min  period. 


During  ramp-up,  the  PSVOs  shall 
monitor  the  EZ,  and  if  marine  mammals 
are  sighted,  a  power-down,  or  shutdown 
shall  be  implemented  as  though  the  full 
array  were  operational.  Therefore, 
initiation  of  ramp-up  procedures  from 
shutdown  requires  that  the  PSVOs  be 
able  to  visually  observe  the  full  EZ  as 
described  in  Condition  7(f)  (above). 

(i)  Alter  speed  or  course  during 
seismic  operations  if  a  marine  mammal, 
based  on  its  position  and  relative 
motion,  appears  likely  to  enter  the 
relevant  EZ.  If  speed  or  course  alteration 
is  not  safe  or  practicable,  or  if  after 
alteration  the  marine  mammal  still 
appears  likely  to  enter  the  EZ,  further 
mitigation  measures,  such  as  a  power¬ 
down  or  shutdown,  shall  be  taken. 

(j)  Power-down  or  shutdown  the 
sound  source(s)  if  a  marine  mammal  is 
detected  within,  approaches,  or  enters 
the  relevant  EZ.  A  shutdown  means  all 
operating  sound  sources  are  shut  down 
(i.e.,  turned  off).  A  power-down  means 
reducing  the  number  of  operating  sound 
sources  to  a  single  operating  10  in^. 
airgun,  which  reduces  the  EZ  to  the 
degree  that  the  animal(s)  is  no  longer  in 
or  about  to  enter  it. 

(k)  Following  a  power-down,  if  the 
marine  mammal  approaches  the  smaller 
designated  EZ,  the  sound  sources  must 
then  be  completely  shut  down.  Seismic 
survey  activity  shall  not  resume  until 
the  PSVO  has  visually  observed  the 
marine  mammal(s)  exiting  the  EZ  and  is 
not  likely  to  return,  or  has  not  been  seen 
within  the  EZ  for  15  min  for  species 
with  shorter  dive  durations  (small 
odontocetes  and  pinnipeds)  or  30  min 
for  species  with  longer  dive  durations 
(large  odontocetes,  including  killer 
whales  and  beluga  whales). 

(l)  Following  a  power-down  or 
shutdown  and  subseqyent  animal 
departure,  survey  operations  may 
resume  following  ramp-up  procedures 
described  in  Condition  7(h). 

(m)  Marine  geophysical  surveys  may 
continue  into  night  and  low-light  hours 
if  such  segment(s)  of  the  survey  is 
initiated  when  the  entire  relevant  EZs 
can  be  effectively  monitored  visually 
(i.e.,  PSVO(s)  must  be  able  to  see  the 
extent  of  the  entire  relevant  EZ). 

(n)  No  initiation  of  survey  operations 
involving  the  use  of  sound  sources  is 
permitted  from  a  shutdown  position  at 
night  or  during  low-light  hours  (such  as 
in  dense  fog  or  heavy  rain). 

(o)  If  a  beluga  whale  is  visually 
sighted  approaching  or  within  the  160- 
dB  disturbance  zone,  survey  activity 
will  not  commence  or  the  sound 
source(s)  shall  be  shut  down  until  the 
animals  are  no  longer  present  within  the 
160-dB  zone. 


(p)  Whenever  aggregations  or  groups 
of  killer  whales  and/or  harbor  porpoises 
are  detected  approaching  or  within  the 
160-dB  disturbance  zone,  survey 
activity  will  not  commence  or  the  sound 
source(s)  shall  be  shut-down  until  the 
aniipals  are  no  longer  present  within  the 
160-dB  zone.  An  aggregation  or  group  of 
whales/porpoises  shall  consist  of  five  or 
more  individuals  of  any  age/sex  class. 

(q)  Apache  must  not  operate  airguns 
within  10  miles  (16  km)  of  the  mean 
higher  high  water  (MHHW)  line  of  the 
Susitna  Delta  (Beluga  River  to  the  Little 
Susitna  River)  between  mid-April  and 
mid-October  (to  avoid  any  effects  to 
belugas  in  an  important  feeding  emd 
potential  breeding  area). 

(r)  Seismic  survey  operations 
involving  the  use  of  air  guns  and 
pingers  must  cease  if  takes  of  any 
marine  mammal  are  met  or  exceeded. 

(8)  Reporting  Requirements:  The 
Holder  of  this  Authorization  is  required 
to: 

(a)  Submit  a  weekly  field  report,  no 
later  than  close  of  business  (Alaska 
time)  each  Thursday  during  the  weeks 
when  in-water  seismic  survey  activities 
take  place.  The  field  reports  will 
summarize  species  detected,  in- water 
activity  occurring  at  the  time  of  the 
sighting,  behavioral  reactions  to  in¬ 
water  activities,  and  the  number  of 
marine  mammals  taken. 

(b)  Submit  a  monthly  report,  no  later 
than  the  15th  of  each  month,  to  NMFS’ 
Permits  and  Conservation  Division  for 
all  months  during  which  in-water 
seismic  survey  activities  occur.  These 
reports  must  contain  and  summarize  the 
following  information: 

(i)  Dates,  times,  locations,  heading, 
speed,  weather,  sea  conditions 
(including  Beaufort  sea  state  and  wind 
force),  and  associated  activities  during 
all  seismic  operations  and  marine 
mammal  sightings; 

(ii)  Species,  number,  location, 
distance  from  the  vessel,  and  behavior 
of  any  marine  mammals,  as  well  as 
associated  seismic  activity  (number  of 
power-downs  and  shutdowns),  observed 
throughout  all  monitoring  activities; 

(iii)  An  estimate  of  the  number  (by 
species)  of:  (A)  Pinnipeds  that  have 
been  exposed  to  the  seismic  activity 

•  (based  on  visual  observation)  at  received 
levels  greater  than  or  equal  to  160  dB  re 
1  pPa  (rms)  and/or  190  dB  re  1  |iPa  (rms) 
with  a  discussion  of  any  specific 
•behaviors  those  individuals  exhibited; 
and  (B)  cetaceans  that  have  been 
exposed  to  the  seismic  activity  (based 
on  visual  observation)  at  received  levels 
greater  than  or  equal  to  160  dB  re  1  pPa 
(rms)  and/or  180  dB  re  1  pPa  (rms)  with 
a  discussion  of  any  specific  behaviors 
those  individuals  exhibited. 
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(iv)  A  description  of  the 
implementation  and  effectiveness  of  the: 
(A)  Terms  and  conditions  of  the 
Biological  Opinion’s  Incidental  Take 
Statement  (ITS);  and  (B)  mitigation 
measures  of  the  Incidental  Harassment 
Authorization.  For  the  Biological 
Opinion,  the  report  shall  confirm  the 
implementation  of  each  Term  and 
Condition,  as  well  as  any  conservation 
recommendations,  and  describe  their 
effectiveness,  for  minimizing  the 
adverse  effects  of  the  action  on 
Endangered  Species  Act-listed  marine 
mammals. 

(c)  Submit  a  draft  Technical  Report  on 
all  activities  and  monitoring  results  to 
NMFS’  Permits  and  Conservation 
Division  within  90  days  of  the 
completion  of  the  Apache  survey.  The 
Technical  Report  will  include: 

(i)  Summaries  of  monitoring  effort 
(e.g.,  total  hours,  total  distances,  and 
marine  manunal  distribution  through 
the  study  period,  accounting  for  sea 
state  and  other  factors  affecting 
visibility  and  detectability  of  marine 
mammals); 

(ii)  Analyses  of  the  effects  of  various 
factors  influencing  detectability  of 
marine  mammals  (e.g.,  sea  state,  number 
of  observers,  and  fog/glare); 

(iii)  Species  composition,  occurrence, 
and  distribution  of  marine  mammal 
sightings,  including  date,  water  depth, 
numbers,  age/size/gender  categories  (if 
determinable),  group  sizes,  and  ice 
cover; 

(iv)  Analyses  of  the  effects  of  survey 
operations; 

(v)  Sighting  rates  of  marine  mammals 
during  periods  with  and  without 
seismic  survey  activities  (and  other 
variables  that  could  affect  detectability), 
such  as:  (A)  Initial  sighting  distances 
versus  survey  activity  state;  (B)  closest 
point  of  approach  versus  survey  activity 
state;  (C)  observed  behaviors  and  types 
of  movements  versus  survey  activity 
state;  (D)  numbers  of  sightings/ 
individuals  seen  versus  survey  activity 
state;  (E)  distribution  around  the  source 
vessels  versus  survey  activity  state;  and 
(F)  estimates  of  take  by  Level  B 

.  harassment  based  on  presence  in  the 
160  dB  harassment  zone. 

(d)  Submit  a  final  report  to  the  Chief, 
Permits  and  Conservation  Division, 
Office  of  Protected  Resources,  NMFS, 
within  30  days  after  receiving  comments 


from  NMFS  on  the  draft  report.  If  NMFS 
decides  that  the  draft  report  needs  no 
comments,  the  draft  report  shall  be 
considered  to  be  the  final  report. 

(e)  Apache  must  immediately  report 
to  NMFS  if  25  belugas  are  detected 
within  the  160  dB  re  1  pPa  (rms) 
disturbance  zone  during  seismic  siurvey 
operations  to  allow  NMFS  to  consider 
making  necessary  adjustments  to 
monitoring  and  mitigation. 

(9)(a)  In  the  unanticipated  event  that 
the  specified  activity  clearly  causes  the 
take  of  a  marine  mammal  in  a  manner 
prohibited  by  this  Authorization,  such 
as  an  injury  (Level  A  harassment), 
serious  injury  or  mortality  (e.g.,  ship- 
strike,  gear  interaction,  and/or 
entanglement),  Apache  shall 
immediately  cease  the  specified 
activities  and  immediately  report  the 
incident  to  the  Chief  of  the -Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  his 
designees,  and  the  Alaska  Regional 
Stranding  Coordinators.  The  report  must 
include  the  following  information: 

(i)  Time,  date,  and  location  (latitude/ 
longitude)  of  the  incident; 

(ii)  The  name  and  type  of  vessel 
involved; 

(iii)  The  vessel’s  speed  during  and 
leading  up  to  the  incident; 

(iv)  Description  of  the  incident; 

(v)  Status  of  all  sound  source  use  in 
the  24  hours  preceding  the  incident; 

(vi)  Water  depth; 

(vii)  Environmental  conditions  (e.g., 
wind  speed  emd  direction,  Beaufort  sea 
'state,  cloud  cover,  and  visibility); 

(viii)  Description  of  marine  mammal 
observations  in  the  24  hours  preceding 
the  incident; 

(ix)  Species  identification  or 
description  of  the  animal(s)  involved; 

(x)  The  fate  of  t^e  animal(s);  and 

(xi)  Photographs  or  video  footage  of 
the  animal  (if  equipment  is  available). 

Activities  shall  not  resume  until 
NMFS  is  able  to  review  the 
circumstances  of  the  prohibited  take. 
NMFS  shall  work  with  Apache  to 
determine  what  is  necessary  to 
minimize  the  likelihood  of  further 
prohibited  take  and  ensure  MMPA 
compliance.  Apache  may  not  resume 
their  activities  until  notified  by  NMFS 
via  letter  or  email,  or  telephone. 

(b)  In  the  event  that  Apache  discovers 
an  injured  or  dead  marine  mammal,. and 


the  lead  PSO  determines  that  the  cause 
of  the  injury  or  death  is  unknown  and 
the  death  is  relatively  recent  (i.e.,  in  less 
than  a  moderate  state  of  decomposition 
as  described  in  the  next  paragraph), 
Apache  will  immediately  report  the 
incident  to  the  Chief  of  the  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  his 
designees,  and  the  NMFS  Alaska 
Stranding  Hotline.  The  report  must 
include  the  same  information  identified 
in  the  Condition  9(a)  above.  Activities 
may  continue  while  NMFS  reviews  the 
circumstances  of  the  incident.  NMFS 
will  work  with  Apache  to  determine 
whether  modifications  in  the  activities 
are  appropriate. 

(c)  In  the  event  that  Apache  discovers 
an  injured  or  dead  marine  mammal,  and 
the  lead  PSO  determines  that  the.  injury 
or  death  is  not  associated  with  or  related 
to  the  activities  authorized  in  Condition 
2  of  this  Authorization  (e.g.,  previously - 
wounded  animal,  carcass  with  moderate 
to  advanced  decomposition,  or 
scavenger  damage),  Apache  shall  report 
the  incident  to  the  Chief  of  the  Permits 
and  Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  his 
designees,  the  NMFS  Alaska  Stranding 
Hotline  (1-877-925-7773),  and  the 
Alaska  Regional  Stranding  Coordinators 
within  24  hours  of  the  discovery. 
Apache  shall  provide  photographs  or 
video  footage  (if  available)  or  other 
.  documentation  of  the  stranded  animal 
sighting  to  NMFS  and  the  Marine 
Mammal  Stranding  Network.  Activities 
may  continue  while  NMFS  reviews  the 
circumstances  of  the  incident. 

(10)  Apache  is  required  to  comply 
with  the  Reasonable  and  Prudent 
Measures  and  Terms  and  Conditions  of 
the  ITS  corresponding  to  NMFS’ 
Biological  Opinion  issued  to  both  U.S. 
Army  Corps  of  Engineers  and  NMFS’ 
Office  of  Protected  Resources. 

(11)  A  copy  of  this  Authorization  and 
the  ITS  must  be  in  the  possession  of  all 
contractors  and  PSOs  operating  under 
the  authority  of  this  Incidental 
Harassment  Authorization. 

(12)  Penalties  and  Permit  Sanctions:  • 
Any  person  who  violates  any  provision 
of  this  Incidental  Harassment 
Authorization  is  subject  to  civil  and 
criminal  penalties,  permit  sanctions, 
and  forfeiture  as  authorized  under  the 
MMPA. 
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(13)  This  Authorization  may  be 
modified,  suspended  or  withdrawn  if 
the  Holder  fails  to  abide  by  the 
conditions  prescribed  herein  or  if  the 
authorized  taking  is  having  more  than  a 
negligible  impact  on  the  species  or  stock 
of  affected  marine  mammals,  or  ifthere 
is  an  unmitigable  adverse  impact  on  the 
availability  of  such  species  or  stocks  for 
subsistence  uses. 


Request  for  Public  Comments 

NMFS  requests  comments  on  our 
analysis,  the  draft  authorization,  and 
any  other  aspect  of  the  Notice  of 
Proposed  IHA  for  Apache’s  3D  seismic 
survey  in  Cook  Inlet,  Alaska.  Please 
include  with  your  comments  any 
supporting  data  or  literature  citations  to 
help  inform  our  final  decision  on 


Apache’s  request  for  an  MMPA 
authorization. 

Dated:  December  24,  2013. 

Perry  Gayaldo, 

Acting  Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  2013-31333  Filed  12-30-13;  8:45  am] 
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Title  3 —  Proclamation  9072  of  December  23,  2013 

The  President  To  Take  Certain  Actions  Under  the  African  Growth  and  Op- 

•  portunity  Act  and  for  Other  Purposes 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  In  Proclamation  8921  of  December  20,  2012, 1  determined  that  the  Republic 
of  Mali  (Mali)  was  not  making  continual  progress  in  meeting  the  requirements 
described  in  section  506A(a)(l)  of  the  Trade  Act  of  1974,  as  amended  (the 
“1974  Act”),  as  added  by  section  111(a)  of  the  African  Growth  and  Oppor¬ 
tunity  Act  (title  I  of  Public  Law  106-200)  (AGO A).  Thus,  pursuant  to  section 
506A(a)(3)  of  the  1974  Act  (19  U.S.G.  2466a(a)(3)),  I  terminated  the  designa¬ 
tion  of  Mali  as  a  beneficiary  sub-Saharan  African  country  for  purposes 
of  section  506A  of  the  1974  Act. 

2.  Section  506A(a)(l)  of  the  1974  Act  authorizes  the  President  to  designate 
a  country  listed  in  section  107  of  the  AGOA  (19  U.S.G.  3706)  as  a  “beneficiary 
sub-Saharan  African  country”  if  the  President  determines  that  the  country 
meets  the  eligibility-  requirements  set  forth  in  section  104  of  the  AGOA 
(19  U.S.G.  3703),  as  well  as  the  eligibility  criteria  set  forth  in  section  502 
of  the  1974  Act  (19  U.S.G.  2462). 

3.  Based  on  actions  that  the  Government  of  Mali  has  taken  over  the  past 
year,  pursuant  to  section  506A(a)(l)  of  the  1974  Act,  I  have  determined 
that  Mali  meets  the  eligibility  requirements  set  forth  in  section  104  of 
the  AGOA  and  section  502  of  the  1974  Act,  and  I  have  decided  to.  designate 
Mali  as  a  beneficiary  sub-Saharan  African  country. 

4.  On  April  22,  1985,  the  United  States  and  Israel  entered  into  the  Agreement 
on  the  Establishment  of  a  Free  Trade  Area  between  the  Government  of 
the  United  States  of  America  and  the  Government  of  Israel  (USIFTA),  which 
the  Congress  approved  in  the  United  States-Israel  Free  Trade  Area  Implemen¬ 
tation  Act  of  1985  (the  “USIFTA  Act”)  (19  U.S.G.  2112  note). 

5.  Section  4(b)  of  the  USIFTA  Act  provides  that,  whenever  the  President 
determines  that  it  is  necessary  to  maintain  the  general  level  of  reciprocal 
and  mutually  advantageous  concessions  with  respect  to  Israel  provided  for 
by  the  USIFTA,  the  President  may  proclaim  such  withdrawal,  suspension, 
modification,  or  continuance  of  any  duty,  or  such  continuance  of  existing 
duty-free  or  excise  treatment,  or  such  additional  duties,  as  the  President 
determines  to  be  required  or  appropriate  to  carry  out  the  USIFTA. 

6.  In  order  to  maintain  the  general  level  of  reciprocal  and  mutually  advan¬ 
tageous  concessions  with  respect  to  agricultural  trade  with  Israel,  on  July 
27,  2004,  the  United  States  entered  into  an  agreement  with  Israel  concerning 
certain  aspects  of  trade  in  agricultural  products  during  the  period  January 
1,  2004,  through  December  31,  2008  (the  “2004  Agreement”). 

7.  In  Proclamation  7826  of  October  4,  2004,  consistent  with  the  2004  Agree¬ 
ment,  the  President  determined,  pursuant  to  section  4(b)  of  the  USIFTA 
Act,  that  it  was  necessary  in  order  to  maintain  the  general  level  of  reciprocal 
and  mutually  advantageous  concessions  with  respect  to  Israel  provided  for 
by  the  USIFTA,  to  provide  duty-free  access  into  the  United  States  through 
December  31,  2008,  for  specified  quantities  of  certain  agricultural  products 
of  Israel. 
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8.  Each  year  from  2008  through  2012,  the  United  States  and  Israel  entered 
into  agreements  to  extend  the  period  that  the  2004  Agreement  was  in  force 
for  1-year  periods  to  allow  additional  time  for  the  two  governments  to 
conclude  an  agreement  to  replace  the  2004  Agreement. 

9.  To  carry  but  the  extension  agreements,  the  President  in  Proclamation 
8334  of  December  31,  2008;  Proclamation  8467  of  December  23,  2009;  Procla¬ 
mation  8618  of  December  21,  2010;  Proclamation  8770  of  December  29, 
2011;  and  Proclamation  8921  of  December  20,  2012,  modified  the  Harmonized 
Tariff  Schedule  of  the  United  States  (HTS)  to  provide  duty-free  access  into 
the  United  States  for  specified  quantities  of  certain  agrffcultural  products 
of  Israel,  each  time  for  an  additional  1-year  period. 

10.  On  November  26,*  2013,  the  United  States  entered  into  an  agreement 
with  Israel  to  extend  the  period  that  the  2004  Agreement  is  in  force  through 
December  31,  2014,  to  allow  for  further  negotiations  on  an  agreement  to 
replace  the  2004  Agreement. 

11.  Pursuant  to  section  4(b)  of  the  USIFTA  Act,  I  have  determined  that 
it  is  necessary,  in  order  to  maintain  the  general  level  of  reciprocal  and 
mutually  advantageous  concessions  with  respect  to  Israel  provided  for  by 
the  USIFTA,  to  provide  duty-free  access  into  the  United  States  through 
the  close  of  December  31,  2014,  for  specified  quantities  of  certain  agricultural 
products  of  Israel. 

12.  Presidential  Proclamation  8783  of  March  6,  2012,  implemented  the  United 
States-Korea  Free  Trade  Agreement  (USKFTA)  with  respect  to  the  United 
States  and,  pursuant  to  the  United  States-Korea  Free  Trade  Agreement  Imple¬ 
mentation  Act  (the  “Implementation  Act”)  (Public  Law  112—41,  125  Stat. 
428),  incorporated  into  the  HTS  the  schedule  of  duty  reductions  and  rules 
of  origin  necessary  or  appropriate  to  carry  out  the  USKFTA. 

13.  In  Presidential  Proclamation  8771  of  December  29,  2011,  pursuant  to 
the  authority  provided  in  section  1206(a)  of  the  Omnibus  Trade  and  Competi¬ 
tiveness  Act  of  1988  (19  U.S.C.  3006(a)),  I  modified  the  HTS  to  reflect 
amendments  to  the  International  Convention  on  the  Harmonized  Commodity 
Description  and  Coding  System  (the  “Convention”). 

14.  Section  202  of  the  Implementation  Act  provides  rules  for  determining 
whether  goods  imported  into  the  United  States  originate  in  the  territory 
of  a  Party  to  the  USKFTA  and  thus  are  eligible  for  the  tariff  and  other 
treatment  contemplated  under  the  Agreement.  Section  202(o)  of  the  Imple¬ 
mentation  Act  authorizes  the  President  to  proclaim,  as  part  of  the  HTS, 
the  rules  of  origin  set  out  in  the  USKFTA  and  to  proclaim  any  modifications 
to  such  previously  proclaimed  rules  .of  origin,  subject  to  the  exceptions 
stated  in  section  202(o)(2)(A)  of  the  Implementation  Act. 

15.  Because  the  USKFTA  was  negotiated  under  the  2002  HTS  nomenclature, 
the  United  States  and  Korea  agreed  to  modify  certain  specific  rules  of 
origin  in  the  USKFTA  to  ensure  that  the  tariff  and  certain  other  treatment 
accorded  under  the  Agreement  to  originating  goods  will  continue  to  be 
provided  under  the  tariff  categories  that  were  modified  in  Proclamation 
8783. 

16.  In  order  to  implement  the  agreed  modifications  to  the  rules  of  origin 
in  the  USKFTA  and  ensure  the  continuation  of  such  staged  reductions 
in  rates  of  duty  for  originating  goods  under  tariff  categories  that  have  been 
modified, to  reflect  the  amendinents  to  the  Convention,  I  have  determined 
that  additional  modifications  to  the  HTS  are  necessary  or  appropriate  to 
ensure  that  the  duty  reductions  previously  proclaimed  are  applied. 

17.  Section  212  of  the  Caribbean  Basin  Economic  Recovery  Act  (CBERA) 
(19  U.S.C.  2702),  as  amended  by  the  Caribbean  Basin  Trade  Partnership 
Act  (CBTPA)  (Public  Law  106-200),  authorizes  the  President  to  designate 
certain  countries,  territories,  or  successor  political-  entities  as  beneficiary 
countries  for  the  purposes  of  the  CBERA  and  CBTPA. 
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18.  Section  211  of  the  CBTPA  provides  that  certain  preferential  tariff  treat¬ 
ment  may  be  provided  to  eligible  articles  that  are  the  product  of  any  country 
that  the  President  designates  as  a  “CBTPA  beneficiary  country”  pursuant 
to  section  213(b)(5)(B)  of  the  CBERA  (19  U.S.C.  2703(b)(5)(B)),  provided 
that  the  President  determines  that  the  country  has  satisfied  the  requirements 
of  section  213(b)(4)(A)(ii)  (19  U.S.C.  2703(b)(4)(A)(ii))  relating  to  the  imple¬ 
mentation  of  procedures  and  requirements  similar  to  those  in  chapter  5 
of  the  North  American  Free  Trade  Agreement  (NAFTA). 

19.  In  Proclamation  7351  of  October  2,  2000,  the  President  authorized  the 
United  States  Trade  Representative  (USTR)  to  perform  the  functions  specified 
in  section  213(b)(4)(A)(ii)  of  the  CBERA  and  certain  functions  under  section 
604  of  the  1974  Act  (19  U.S.C.  2483)  for  each  beneficiary  country  designated 
in  that  proclamation  pursuant  to  section  213(b)(5)(B)  of  the  CBERA. 

20.  Curagao  is  a  successor  political  entity  to  The  Netherlands  Antilles  and 
has  expressed  its  desire  to  be  designated  as  a  beneficiary  country  under 
the  CBERA  and  CBTPA.  As  a  successor  political  entity,  Curagao  was  not 
included  in  Proclamation  7351. 

21.  Pursuant  to  section  212(b)  and  (c)  and  213(b)(5)(B)  of  the  CBERA  (19 
U.S.C.  2702(b)  and  (c)  and  19  U.S.C.  2703(b)(5)(B)),  I  have  determined  that 
Curagao  meets  the  eligibility  requirements  set  forth  in  those  sections.  Accord¬ 
ingly,  pursuant  to  section  212(b)  and  213(b)  of  the  CBERA,  and  after  taking 
into  account  the  factors  enumerated  in  section  212(b*)  and  (c)  of  the  CBERA 
(19  U.S.C.  2702(b)  and  (c)),  I  have  decided  to  designate  Curagao  as  a  bene¬ 
ficiary  country  for  purposes  of  the  CBERA  and  CBTPA.  In  addition,  pursuant 
to  section  212(a)(1)(A)  of  the  CBERA,  I  am  notifying  the  Congress  of  my 
intention  to  designate  Curagao  as  a  beneficiary  country  under  the  CBERA 
and  CBTPA,  and  communicating  the  considerations  entering  into  my  deci¬ 
sion. 

22.  The  preferential  treatment  extended  pursuant  to  the  Andean  Trade  Pref¬ 
erence  Act  (ATPA)  (19  U.S.C.  3201-3206,  as  amended)  expired  on  July 
31,  2013.  As  a  result,  I  have  determined  that  certain  modifications  to  the 
HTS  are  required  to  reflect  this  status. 

23.  Presidential  Proclamation  7746  of  December  30,  2003,  implemented  the 
United  States-Chile  Free  Trade  Agreement  (USCFTA)  with  respect  to  the 
United  States  and,  pursuant  to  the  United  States-Chile  Free  Trade  Agreement 
Implementation  Act  (19  U.S.C.  3805  note),  incorporated  in  the  HTS  the 
schedule  of  duty  reductions  and  rjjles  of  origin  necessary  or  appropriate 
to  carry  out  the  USCFTA.  Those  modifications  to  the  HTS  were  set  out 
in  Publication  3652  of  the  U.S.  International  Trade  Commission,  which 
was  incorporated  by  reference  into  Proclamation  7746. 

24.  Annex  II  of  Publication  3652  contained  a  typographical  error  that  needs 
to  be  corrected.  I  have  determined  that  a  modification  to  the  HTS  is  necessary 
to  correct  this  typographical  error  and  to  provide  the  intended  tariff  treatment. 

25.  Section  604  of  the  1974  Act  (19  U.S.C.  2483),  authorizes  the  President 
to  embody  in  the  HTS  the  substance  of  the  relevant  provisions  of  that 
Act,  and  of  other  acts  affecting  import  treatment,  and  actions  taken  there¬ 
under,  including  the  removal,  modification,  continuance,  or  imposition  of 
any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  BARACK  OBAMA,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  section  301  of  title  3,  United  States  Code,  title  V  and  section  604  of 
the  1974  Act,  section  104  of  the  AGOA,  section  4  of  the  USIFTA  Act, 
section  202  of  the  Implementation  Act,  and  sections.  212  and  213  of  the 
CBERA,  do  proclaim  that: 

(1)  Mali  is  designated  as  a  beneficiary  sub-Saharan  Afirican  country. 
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(2)  In  order  to  reflect  this  designation  in  the  HTS,  general  note  16(a) 
to  the  HTS  is  modified  by  inserting  in  alphabetical  sequence  in  the  list 
of  beneficiary  sub-Saharan  African  countries  “Republic  of  Mali  (Mali).” 

(3)  In  order  to  implement  U.S.  tariff  commitments  under  the  2004  Agree¬ 
ment  through  December  31,  2014,  the  HTS  is  modified  as  provided  in 
Annex  I  to  this  proclamation. 

(4Ka)  The  modifications  to  the  HTS  set  forth  in  Annex  I  to  this  proclamation 
shall  be  effective  with  respect  to  eligible  agricultural  products  of  Israel 
that  are  entered,  or  withdrawn  ft-om  warehouse  for  consumption,  on  or 
after  January  1,  2014. 

(b)  The  provisions  of  subchapter  VIII  of  chapter  99  of  the  HTS,  as 

modified  by  Annex  I  to  this  proclamation,  shall  continue  in  effect  through 

December  31,  2014. 

(5)  In  order  to  reflect  in  the  HTS  the  modifications  to  the  rules  of  origin 
under  the  USKFTA,  general  note  33  to  the  HTS  is  modified  as  set  forth 
in  Annex  II  to  this  proclamation. 

(6)  The  modifications  to  the  HTS  set  forth  in  Annex  II  to  this  proclamation 
shall  be  effective  with,  respect  to  goods  that  are  entered  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  January  1,  2014. 

(7)  Curagao  is  designated  as  an  eligible  beneficiary  country  for  the  purposes 
of  the  CBERA  and  CBTPA. 

(8)  In  order  to  reflect  Curagao’s  designation  as  a  beneficiary  country  for 
the  purposes  of  the  CBERA,  general  note  7(a)  to  the  HTS  is  modified  by 
inserting  in  alphabetical  sequence  “Curagao.” 

(9)  In  order  to  implement  Curagao’s  designation  as  a  CBTPA  beneficiij’y 
country,  the  USTR  is  authorized  to  determine  whether  Curagao  has  satisfied 
the  requirements  of  section  213(b)(4)(A)(ii)  of  the  CBERA  relating  to  the 
implementation  of  procedures  and  requirements  similar  in  all  material  re¬ 
spects  to  those  in  chapter  5  of  the  NAFTA.  To  implement  such  determination, 
the  USTR  is  authorized  to  exercise  the  authority  provided  to*the  President 
under  section  604  of  the  1974  Act  to  embody  modifications  and  technical 
and  conforming  changes  in  the  HTS.  The  determination  of  the  USTR  under 
this  paragraph  shall  be  set  forth  in  a  notice  that  the  USTR  shall-  cause 
to  be  published  in  the  Federal  Register.  Such  notice  shall  modify  general 
note  17  of  the  HTS  by  including  Curagao  in  the  list  of  CBTPA  beneficiary 
countries. 

(IQ)  In  order  to  reflect  the  expiration  of  the  ATPA,  the  HTS  is  modified 
as  set  forth  in  Annex  III  to  this  proclamation.* 

(11)  The  modifications  to  the  HTS  set  forth  in  Annex  III  to  this  proclama- 
•tion  shall  be  effective  with  respect  to  goods  that  are  entered,  or  withdrawn 

from  warehouse  for  consumption,  on  or  after  July  31,  2013. 

(12)  In  order  to  provide  the  intended  tariff  treatment  to  goods  of  Chile 
under  the  terms  of  general  note'  26,  the  HTS  is  ihodified  as  set  forth  in 
Annex  IV  to  this  proclamation. 

(13)  The  modifications  to  the  HTS  set  forth  in  Annex  IV  to  this  proclama¬ 
tion  shall  be  effective  with  respect  to  goods  that  are  entered  or  withdrawn 
from  warehouse  for  consumption,  on  or  after  January  1,  2004. 

(14)  Any  provisions  of  previous  proclamations  and  Executive  Orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third 
day  of  December,  in  the  year  of  our  Lord  two  thousand  thirteen,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirty-eighth. 
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ANNEX I 

TO  EXTEND  TEMPORARILY  CERTAIN  PROVISIONS  OF 
THE  HARMONIZED  TARIFF  SCHEDULE  OF  THE  UNITED  STATES 


Effective  with  respect  to  eligible  agricultural  products  of  Israel  which  are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  January  1, 2014  and  before  the  close  of  December  31,  2014, 
subchapter  VIII  of  chapter  99  of  the  Harmonized  Tariff  Schedule  of  the  United  States  is  hereby  modified 
as  follows: 

1.  U.S.  note  1  to  such  subchapter  is  modified  by  deleting  “December  31, 2013”  and  by  inserting  in  lieu 
thereof  “December  31, 2014”. 

2.  U.S.  note  3  to  such  subchapter  is  modified  by  adding  at  the  end  of  the  tabulation  the  following 

material,  in  the  two  columns  specified  in  such  note:  “Calendar  year  2014  466,000”. 

3.  U.S.  note  4  to  such  subch£q)ter  is  modified  by  adding  at  the  end  of  the  tabulation  the  following 

material,  in  the  two  columns  specified  in  such  note:  “Calendar  year  2014  1 ,304,000”. 

4.  U.S.  note  5  to  such  subchapter  is  modified  by  adding  at  the  end  of  the  tabulation  the  following 

•  material,  in  the  two  columns  specified  in  such  note:  “Calendar  year  2014  1,534,000”. 

5.  U.S.  note  6  to  such  subchapter  is  modified  by  adding  at  the  end  of  the  tabulation  the  following 

material,  in  the  two  columns  specified  in  such  note:  “Calendar  year  2014  131 ,000”. 

■6.  U.S.  note  7  to  such  subchapter  is  modified  by  adding  at  the  end  of  the  tabulation  the  following 
material' in  the  two  columns  specified  in  such  note:  “Calendar  year  2014  707,000”. 
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ANNEX  II 

MODIFICATIONS  TO  THE  RULES  OF  ORIGIN  FOR  THE 
U.S.-KOREA  FREE  TRADE  AGREEMENT,  AS  REFLECTED 
IN  THE  HARMONIZED  TARIFF  SCHEDULE  OF  THE  UNITED  STATES 

Effective  with  respect  to  goods  of  Korea,  under  the' terms  of  general  note  33  of  the  Harmonized 
Tariff  Schedule  of  the  United  States  (HTS),  that  are  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  January  1,  2014,  general  note  33  to  the  HTS  is  modified  as  follows: 

1.  Tariff  classification  rule  (TCR)  1  to  chapter  3  is  deleted  and  the  following  new  TCRs  are 

inserted  in  lieu  thereof:  '  '  ’ 

“1.  A  change  to  headings  0301  through  0305  from  any  other  chapter. 

2.  (A)  A  change  to  smoked  goods  of  headings  0306  through  0308  from  goods  that  are  not 

smoked  of  headings  0306  through  0308  or  from  any  other  chapter;  or 

(B)  A  change  to  any  other  good  of  headings  0306  through  0308  from  any  other  chapter.” 

2.  TCRs  8  through  10,  inclusive,  to  chapter  9  are  deleted  and  the  following  new  TCRs  are 
inserted  in  lieu  thereof: 

“8.  A  change  to  subheadings  0904.21  through  0904.22  from  any  other  chapter. 

9.  A  change  to  subheadings  0905.10  through  0909.62  from  any  other  subheading. 

10.  A  change  to  subheadings  0910.1 1  through  0910.12  from  any  other  chapter.” 

3.  TCR  2  to  chapter  13  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“2.  A  change  to  subheadings  1302.1 1  through  1302.13  from  any  other  chapter.” 

4.  TCR  4  to  chapter  16  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“4.  A  change  to  subheadings  1604.14  through  1604.32  from  any  other  chapter.” 

5.  TCRs  1  through  3,  inclusive,  to  chapter  19  are  deleted  and  the  following  new  TCRs  are 

inserted  in  lieu  thereof:  ^ 

\ 

“1 .  A  change  to  subheading  1901 . 10  from  any  other  chapter,  except  from  heading  1006,  and  rice 

products  of  subheadings  1102.90, 1103.19, 1103.20, 1104.19, 1104.29  and  1104.30,  and  provided 
that  goods  of  subheading  1901.10  containing  over  10  percent  by  weight  of  milk  solids  do  not 
contain  nonoriginating  dairy  goods  of  chapter  4. 

.  2.  A  change  to  subheading  1901.20  from  any  other  chapter,  except  from  heading  1006,  and  rice 

[  '  products  of  subheadings  1 102.90, 1 103.19, 1 103.20, 1 104.19, 1 104.29  and  1 104.30,  and  provided 
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that  goods  of  subheading  1901.20  conteinlng  over  25  percent  by  weight  of  butterfat,  not  put  up  for 
retail  ^afe,  do  not  contain  nonoriginating  dairy  goods  of  chapter  4. 

3.  A  change  to  subheading  1901.90  from  any  other  chapter,  except  from  heading  1006,  and  rice 

products  of  subheadings  1102.90, 1103.19, 1103.20, 1104.19, 1104.29  and  1104.30,  and  provided 
that  goods  of  subheading  1901.90  containing  ovct  10  percent  by  weight  of  milk  solids  do  not 
contain  nonoriginating  dairy  goods  of  chapter  4,” 

6.  TCR  5  to  chapter  19  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“5.  A  change  to  subheading  1904.90  from  any  other  chapter,  except  from  heading  1006.” 

7.  TCR  5  to  chapter  20  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“5.  A  change  to  subheadings  2009.41  through  2009.89  from  any  other  chapter.” 

8.  TCR  6  to  chapter  20  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“6.  (A)  A  change  to  subheading  2009.90  from  any  other  chapter;  or 

(B)  A  change  to  cranbehy  juice  mixtures  of  subheading  2009.90  from  any  other  subheading 
within  chapter  20,  except  from  subheadings  2009.1 1  through  2009.39  or  from  subheading 
2009.81,  whether  or  not  there  is  also  a  change  from  any  other  chapter,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(i)  35  percent  under  the  build-up  method,  or 

(ii)  45  percent  under  the  build-down. method;  or 

(C)  A  change  to  any  other  good  of  subheading  2009.90  from  any  other  subheading  within 
chapter  20,  whether  or  not  there  is  also  a  change  from  any  other  chapter,  provided  that  a 
single  juice  ingredient,  or  juice  ingredients  from  Korea  or  the  United  States,  constitute  in 
single  strength  form  not  more  than  60  percent  by  volume  of  the  good.” 


9.  TCR  3  to  chapter  22  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“3.  (A)  A  change  to  juice  of  any  single  fruit  or  vegetable  fortified  with  vitamins  or  minerals  of 

subheading  2202.90  from  any  otiier  chapter,  except  from  headings  0805  or  2009,  or  from 
juice  concentrates  of  subheading  2106.90;  • 

(B)  A  change  to  mixtures  of  juices  fortified  with  vitamins  or  minerals  of  subheading  2202.90: 

(i)  from  any  other  chapter,  except  from  headings  0805  or  2009  or  from  mixtures  of 
juices  of  subheading  2106.90;  or 

(ii)  from  any  other  subheading  within  chapter  22,  heading  2009  or  from  mixtures  of 
juices  of  subheading  2106.90,  whether  or  not  there  is  also  a  change  from  any 
other  chapter,  provided  that  the  juice  of  a'  single  fruit  or  vegetable,  or  juice 
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ingredients  from  Korea  or  the  United  States,  constitute  in  single  strength  form 
not  more  than  60  percent  by  volume  of  the  good; 

(C)  A  change  to  beverages  containing  milk  of  subheading  2202.90  from  any  other  chapter, 
except  from  chapter  4  or  from  dairy  preparations  containing  over  10  percent  by  weight  of 
milk  solids  of  subheading  1901.90;  or 

(D)  A  change  to  ginseng  preparations  of  subheading  2202.90  from  any  other  heading,  except 
from  subheadings  121 1.20  and  1302.19.” 

10.  TCR  3  to  chapter  28  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“3 .  A  change  to  headings  2810  through  2853  from  any  other  heading.” 

1 1 .  TCRs  3  and  4  to  chapter  29  are  deleted  and  the  following  new  TCRs  are  inserted  in  lieu 
thereof: 

“3.  A  change  to  subheadings  2936.21  through  2936.29  from  any  other  subheading. 

4.  (A)  A  change  to  unmixed  provitamins  of  subheading  2936.90  from  any  other  good  of 

subheading  2936.90  or  from  any  other  subheading;  dr 

•(B)  A  change  to  any  other  good  of  subheading  2936.90  from  any  other  subheading. 

5.  A  change  to  subheadings  2937.11  through  2941.90  from  any  other  subheading. 

6.  A  change  to  heading  2942  from  any  other  heading.” 

12.  TCR  1  to  chapter  30  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“1 .  A  change  to  subheadings  300 1 .20  through  3002.90  from  any  other  subheading.” 

13.  TCR  4  to  chapter  30  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“4.  A  change  to  subheadings  3005.10  through  3006.92  from  any  other  subheading.” 

14.  TCR  5  to  chapter  32  is  deleted  and  the  following  new  TCRs  are  inserted  in  lieu  thereof: 

“5.  A  change  to  subheadings  3206.1 1  through  3206.42  from  any  other  subheading. 

5A.  (A)  A  change  to  pigments  and  preparations  based  on  cadmium  compounds  of  subheading 

3206.49  from  any  other  good  of  subheading  3206.49  or  from  any  other  subheading;  or 

(B)  A  change  to  pigments  and  preparations  based  on  hexacyanoferrates  (ferrocyanides  and 
ferricyanides)  of  subheading  3206.49  from  any  other  good  of  subheading  3206.49  or 
from  any  other  subheading;  or 

(C)  A  change  to  any  other  good  of  subheading  3206.49  from  any  other  subheading. 
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5B.  A  change  to  subheading  3206.50  from  any  other  subheading.” 

15.  TCRs  1  through  3,  inclusive,  to  chapter  33  are  deleted  and  the  following  new  TCRs  are 

inserted  in  lieu  thereof:  c 

•  “1.  A  change  to  subheadings  3301.12  through  3301.13  from  any  other  subheading. 

2.  (A)  A  change  to  essential  oils  of  bergamot  or  lime  of  subheading  3301.19  from  any  other 

good  of  subheading  3301.19  or  from  any  other  subheading;  or 

(B)  A  change  to  any  other  good  of  subheading  3301.19  from  essential  oils  of  bergamot  or 

lime  of  subheading  3301.19  or  from  any  other  subheading. 

3.  A  change  to  subheadings  3301.24  through  3301.30  from  any  other  subheading. 

4.  A  change  to  subheading  3301 .90  from  any  other  heading,  except  from  subheading  121 1 .20  and 
1302.19. 

5.  A  change  to  headings  330/through  3307  from  any  other  heading.” 

16.  TCR  2  to  chapter  38  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“2.  A  change  to  subheadings  3808.50  through  3808.99  from  any  other  subheading,  provided  that  not 
less  than  50  percent  by  weight  of  the  total  active  ingredient  or  ingredients  is  originating.” 

17.  The  following  new  TCR  to  chapter  38  is  inserted  in  numerical  sequence: 

“5.  A  change  to  heading  3826  from  any  other  heading.” 

18.  TCR  1  for  chapter  41  is  modified  by  deleting  “4103.10”  and  by  inserting  in  lieu  thereof 
“4102.29”. 

19.  TCR  3  for  chapter  51  is  modified  by  deleting  “5403.20,”. 

20.  TCR  1  for  chapter  52  is  modified  by  deleting  “5403.20,”. 

21.  TCR  2  for  chapter  52  is  modified  by  deleting  “5403.20,”. 

22.  TCRs  2  and  3  to  chapter  54  are  deleted  and  the  following  new  TCRs  are  inserted  in  lieu' 
thereof: 

“2.  A  change  to  tariffitems  5407.61.11/5407.61.21  or  5407.61.91  from  tariff  items  5402.44.40, 

5402.47.10  or  5402.52.10,  or  from  any  other  chapter,  except  from  headings  5106  through  5110, 
5205  through  5206  or  5509  through  5510.;  or 

3 .  A  change  to  heading  5407  from  any  other  chapter,  except  from  headings  5 1 06  through  5110, 5205 
through  5206,  or  5509  through  5510.” 
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23.  TCR  1  for  chapter  55  is  modified  by  deleting  “5403.20,”. 

24.  TCR  2  for  chapter  55  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof; 

“2.  A  change  to  headings  5508  through  5511  from  any  other  heading  outside  that  group,  except  from 
headings  5201  through  5203  or  5401  through  5402,  subheadings  5403.33  through  5403.39, 
5403.42  through  heading  5405,  5501  through  subheading  5503.20  or  5503.40  through  5503.90  or 
headings  5505  through  5516.” 

25.  TCR  3  for  chapter  55  is  modified  by  deleting  “5403.20,”. 

26.  *TCR  1  for  chapter  60  is  modified  by  deleting  “5403.20,”. 

27.  TCRs  1  through  8,  inclusive,  for  chapter  61  are  deleted  and  the  following  new  TCRs  are 
inserted  in  lieu  thereof: 

“1.  A  change  to  subheadings  6101.20  through  6101.30  from  any  other  chapter,  except  from  headings 

5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  5311  or  5401  through 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  5516  or  6001  through  6006,  provided  that: 

(A) 


(B) 


2.  (A) 


(B) 


3.  (A) 


the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  tenitory  of 
Korea  or  of  the  United  States,  or  both,  and 

any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements  of  chapter 
rule  1  for  chapter  61. 

A  change  to  goods  of  wool  or  fine  animal  hair  of  subheading  6101.90  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212,  5307  through 
5308,  5310  through  5311  or  5401  through  5402,  subheadings  5403.33  through  5403.39  or 
5403.42  through  heading  5408  or  headings  5508  through  5516  or  6001  through  6006, 
provided  that: 

(i)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  Korea  or  of  the  United  States,  or  both,  and 

(ii)  any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements 
of  chapter  rule  1  for  chapter  61;  or 

A  change  to  any  other  good  of  subheading  6101.90  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  5311 
or  5401  through  5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading 
5408  or  headings  5508  through  5516  or  6001  through  6006,  provided  that  the  good  is 
both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of  Korea  or  of 
the  United  States,  or  both. 

A  change  to  subheadings  6102.10  through  6102.30  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  5311  « 
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or  5401  through  5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading 
5408  or  headings  5508  through  55 16  or  6001  through  6006,  provided  that: 

(i)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  Korea  or  of  the  United  States,  or  both,  and 

(ii)  any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements 
of  chapter  rule  1  for  chapter  61. 

4.  A  change  to  subheading  6102.90  from  any  other  chapter,  except  from  headings  5106  through 
5113, 5204  through  5212, 5307  through  5308,  5310  through  5311  or  5401  through  5402, 
subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508  through 
5516  or  6001  through  6006,  provided  that  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  ^ 
otherwise  assembled  in  the  territory  of  Korea  or  of  the  United  States,  or  both. 

5.  (A)  A  change  to  tariff  items  6103.10.70  or  6103.10.90  from  any  other  chapter,  except  from 

headings  5106  through  51 13, 5204  through  5212,  5307  through  5308,  5310  through  531 1 
or  5401  through  5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading 
5408  or  headings  5508  through  55 16  or  6001  through  6006,  provided  that  the  good  is 
both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of  Korea  or  of 
the  United  States,  or  botii;  or 

(B)  A  change  to  any  other  good  of  subheading  6103.10  from  any  other  chapter,  except  from 
j  headings  5 106  through  5113, 5204  through  5212,  5307  through  5308,  53 10  through  5311 
or  5401  through  5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading 
5408  or  headings  5508  through  55 16  or  6001  through  6006,  provided  that: 

-  (i)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  Korea  or  of  the  United  States,  or  both,  and 
(ii)  any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements 
of  chapter  rule  1  for  chapter  61. 

6.  A  change  to  subheadings  6103.22  through  6103.29  from  any  other  chapter,  except  from  headings 
5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  531 1  or  5401  through 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  5516  or  6001  through  6006,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  Korea  or  of  the  United  States,  or  both,  and 

(B)  with  respect  to  a  garment  described  in  heading  6101  or  a  jacket  or  a  blazer 
described  in  heading  6103,  of  wool,  fine  animal  hair,  cotton,  or  man-made 
fibers,  imported  as  part  of  an  ensemble  of  these  subheadings,  any  visible  lining 
material  used  in  the  apparel  article  satisfies  the  requirements  of  chapter  rule  1 
for  chapter  61.” 

28.  TCR  9  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

,  29.  TCR  10  for  chapter  61  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 
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“lO.  (A)  A  change  to  tariff  items  6103.39.40  or  6103.39.80  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  5311 
or  5401  through  5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading 
5408  or  headings  5508  through  55 16  or  6001  through  6006,  provided  that  the  good  is 
both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of  Korea  or  of 
the  United  States,  or  both;  or 

(B)  A  change  to  any  other  good  of  subheading  6103.39  from  any  other  chapter,  except  from 
headings  5106  through  5113, 5204  through  5212,  5307  through  5308, 5310through  5311 
or  5401  through  5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading 
5408  or  headings  5508  through  5516  or  6001  through  6006,  provided  that: 

(i)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  Korea  or  of  the  United  States,  or  both,  and 

(ii)  any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements 
of  chapter  rule  1  for  chapter  61 .” 

30.  TCR  12  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

31.  TCR  13  through  18,  inclusive,  to  chapter  61  are  deleted  and  the  following  new  TCRs  are 
inserted  in  lieu  thereof: 

“13.  A  change  to  subheading  6104.13  from  any  other  chapter,  except  from  headings  5106  through 
5113, 5204  through  5212,  5307  througK  5308,  5310  through  5311  or  5401  through  5402, 
subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508  through 
5516  or  6001  through  6006,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of 
Korea  or  of  the  United  States,  or  both,  and 

(B)  any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements  of  chapter 
rule  1  for  chapter  61. 

14.  (A)  •  A  change  to  tariff  items  6104.19.40  or  6104.19.80  from  any  other  chapter,  except  from 

headings  5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  5311 
or  5401  through  5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading 
5408  or  headings  5508  through  5516  or  6001  through  6006,  provided  that  the  good  is 
both  cut  (or  knit  to  shape)  and  sevwi  or  otherwise  assembled  in  the  territory  of  Korea  or  of 
the  United  States,  or  both;  or 

(B)  A  change  to  any  other  good  of  subheading  6104.19  from  any  other  chapter,  except  from 
headings6106  through  5113, 5204  through  5212,  5307  through  5308, 5310  through  5311, 
or5401  through  5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading 
5408  or  headings  5508  through  5516  or  6001  through  6006,  provided  that: 

(i)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  Korea  or  of  the  United  States,  or  both,  and  • 

(ii)  any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements 

.  of  chapter  rule  1  for  chapter  61-  ' 
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15.  A  change  to  subheadings  6104.22  through  6104.29  from  any  other  chapter,  except  from  headings 
5106  through  5113,  5204  through  5212,  5307  through  5308, 5310  through  531 1  or  5401  through 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  5516  or  6001  through  6006,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of 
Korea  or  of  the  United  States,  or  both,  and 

(B)  with  respect  to  a.garment  described  in  heading  6102,  a  jacket  or  a  blazer  described  in 
heading  6104  or  a  skirt  described  in  heading  6104,  of  wool,  frne  animal  hair,  cotton  or 
man-made  fibers,  imported  as  part  of  an  ensemble  of  these  subheadings,  any  visible 
lining  material  used  in  the  apparel  article  satisfies  the  requirements  of  chapter  rule  1  for 
chapter  61. 

16.  A  change  to  subheadings  6104.31  through  6104.32  from  any  other  chapter,  except  from  headings 
5106  through  5113,  5204  through  5212,  5307  through  5308,  5310through  5311  or  5401  through 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  55 16  or  6001  through  6006,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of 
Korea  or  of  the  United  States,  or  both,  euid 

(B)  any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements  of  chapter  - 
rule  1  for  chapter  61.” 

32.  TCR  19  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

33.  TCR  20  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

34.  TCR  21  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

35.  TCR  22  to  .chapter  61  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

■“22.  A  change  to  any  other  good  of  subheading  6104.59  from  any  other  chapter,  except  from  headings 
5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  531 1  or  5401  through 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  5516  or  6001  through  6006,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of 
Korea  or  of  the  United  States,  or  both,  and 

(B)  any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements  of  chapter 
rule  1  for  chapter  61.” 

36.  TCR  23  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

37.  TCR  24  to  chapter  61  is  modified  by  deleting  “5403.20,”. 
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38.  TCR  25  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

39.  TCR  26  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

40.  TCR  27  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

41.  TCR  28  to  chapter  61  is  modified  by  deleting  “5403.20,”.  * 

42.  TCR  29  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

43.  TCR  30  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

44.  TCR  31  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

45.  TCR  32  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

46.  TCR  33  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

47.  TCR  34  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

48.  TCR  35  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

49.  TCR  36  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

50.  TCR  37  to  chapter  61  is  modified  by  deleting  “5403.20,”. 

51.  TCR  1  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

52.  TCR  2  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

53.  TCR  3  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

54.  TCR  4  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

55.  TCR  5  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

56.  TCR  6  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

57.  TCR  7  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

58.  TCR  8  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

59.  TCR  9  to  chapter  62  is  modified  by  deleting  “5403.20,”. 


-9- 


80432  Federal  Register/Vol.  78,  No.  251/Tuesday,  December  31,  2013 /Presidential  Documents 


60.  TCR  10  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

61.  TCR  1 1  to  chapter  62  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“11.  A  change  to  any  other  good  of  subheading  6203.19  from  any  other  chapter,  except  from  headings 
5106  through  5113, 5204  through  5212,  5307  through  5308,  5310  through  5311  or  5401  through 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6006,' provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of 
Korea  or  of  the  United  States,  or  both,  and 

(B)  any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements  of  chapter 
rule.  1  for  chapter  62.” 

62.  TCR  12  to  chapter  62  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“12.  A  change  to  subheadings  6203.22  through  6203.29  from  any  other  chapter,  except  from  headings 
5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  5311  or  5401  through 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6006,  provided  that; 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  of  otherwise  assembled  in  the  territory  of 
Korea  or  of  the  United  States,  or  both,  and 

(B)  with  respect  to  a  garment  described  in  heading  6201  or  a  jacket  or  a  blazer  described  in 
heading  6203,  of  wool,  fine  animal  hair,  cotton  or  man-made  fibers,  imported  as  part  of 
an  ensemble  of  these  subheadings,  any  visible  lining  material  used  in  the  apparel  article 
satisfies  the  requirements  of  chapter  rule  1  for  chapter  62.” 

63.  TCR  13  to  chapter  62  is  modified  by  delving  “5403.20,”. 

64.  TCR  14  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

65.  TCR  15  to  chapter  62  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“15.  A  change  to  any  other  good  of  subheading  6203.39  from  any  other  chapter,  except  from  headings' 
5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  531 1  or  5401  through 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6006,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of 
Korea  or  of  the  United  States,  or  both,  and 

(B)  any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements  of  chapter 
rule  1  for  chapter  62.” 

66.  TCR  16  to  chapter  62  is  modified  by  deleting  “5403.20,”. 
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67.  TCR  17  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

68.  TCR  18  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

69.  TCR  19  to  chapter  62  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof; 

“15.  A  change  to  any  other  good  of  subheading  6204. 19  from  any  other  chapter,  except  from  headings 
5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  5311  or  5401  through 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  5516,  5801  throughr5802  or  6001  through  6006,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of 
,  Korea  or  of  the  United  States,  or  both,  and 

(B)  any  visible  lining  material  used  In  the  apparel  article  satisfies  the  requirements  of  chapter 
rule  1  for  chapter  62.” 

70.  TCR  20  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

71.  TCR  21  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

72.  TCR  22  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

73.  TCR  23  to  chapter  62  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof; 

“23.  A  change  to  any  other  good  of  subheading  6204.39  from  any  other  chapter,  except  from  headings 
5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  5311  or  5401  through 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6006,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of 
Korea  or  of  the  United  States,  or  both,  and  * 

(B)  any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements  of  chapter 
rule  1  for  chapter  62.” 

74.  TCR  24  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

75.  TCR  25  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

76.  TCR  26  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

77.  TCR  27  to  chapter  62  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof; 
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“27.  A  change  to  any  other  good  of  subheading  6204.59  from  any  other  chapter,  except  from  headings 
5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  5311  or  5401  through 
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5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  5516, 5801  through  5802  or  6001  through  6006,  provided  that; 

(A)  the  good  is  both  cut  (or  knit  to  sh^e)  and  sewn  or  otherwise  assembled  in  the  territory  of 
Korea  or  of  the  United  States,  or  both,  and 

(B)  any  visible  lining  material  used  in  the  apparel  article  satisfies  the  requirements  of  chapter 
rule  1  for  chapter  62.” 

78.  TCR  28  to  chapter  62  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“28.  A  change  to  subheading  6204.61  through  6204.69  from  any  other  chapter,  except  from  headings 
5106  through  5113,  5204  through  5212,  5307  through  5308,  5310  through  531 1  or  5401  through 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading-5408  or  headings  5508 
through  55 16, 5801  through  5802  or  6001  through  6006,  provided  that  the  good  is  both  cut  (or  knit 
to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of  Korea  or  of  the  United  States,  or 
both.” 

79.  TCR  29  to  chapter  62  is  deleted. 

80.  TCR  30  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

81.  TCRs  31  through  33,  inclusive,  to  chapter  62  are  deleted  and  the  following  new  TCRs  are 
inserted  in  lieu  thereof:  * 

“31.  A  change  to  subheading  6205 .90  from  any  other  chapter,  except  from  headings  5106  through 
5113, 5204  through  5212, 5307  through  5308,  5310  through  531 1  or  5401  through  5402, 
subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508  through 
5516, 5801  through  5802  or  6001  through  6006,  provided  that  the  good  is  both  cut  (or  knit  to 
shape)  and  sewn  or  otherwise  assembled  in  the  territory  of  Korea  or  of  the  United  States,  or  both. 

32.  A  ch^ge  to  headings  6206  through  6210  from  any  other  chapter,  except  from  headings  5106 

through  5113, 5204  through  5212,  5307  through  5308, 5310  through  5311  or  5401  through  5402, 
subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508  through 
5516, 5801  through  5802  or  6001  through  6006,  provided  that  the  good  is  both  cut  (or  knit  to 
.  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of  Korea  or  of  the  United  States,  or  both. 

^  33.  A  change  to  subheadings  6211 .1 1  through  621 1.12  from  any  other  chapter,  except  from  headings 
5106  through  5113,  5204  through  5212, 5307  through  5308,  5310  through  531 1  or  5401  through 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6006,  provided  that  the  good  is  both  cut  (or  knit 
to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of  Korea  or  of  the  United  States,  or 
both.” 

82.  TCR  34  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

83.  TCR  35  to  chapter  62  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 
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“35.  A  change  to  subheadings  621 1.32  through  621 1.49  from  any  other  chapter,  except  from  headings 
5106  through  5113, 5204  through  5212,  5307  through  5308, 5310  through  5311  or  5401  trough 
5402,  subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6006,  provided  that  the  good  is  both  cut  and 
se  wn  or  otherwise  assembled  in  the  territory  of  Korea  or  of  the  United  States,  or  both.” 

• 

84.  TCR  3 6  to  chapter  62  is  modified  by  deleting  “5403 .20,”. 

85.  TCR  37  to  chapter  62  is  modified  by  deleting  “5403.20,”. 

86.  TCR  1  to  chapter  63  is  modified  by  deleting  “5403.20,”. 

87.  TCRs  2  and  3  to  chapter  63  are  deleted  and  the  following  new  TCRs  are  inserted  in  lieu 

thereof: 

“2.  A  change  to  tariff  item  6303 .92. 10  from  tariff  items  5402.44.40,  5402.47.1 0  or  5402.52. 10  or  any 

other  chapter,  except  from  headings  5106  through  5113, 5204  through  5212, 5307  through  5308, 
5310  through  5311  or  5401  through  5402,  subheadings  5403.33  through  5403.39  or  5403.42 
through  heading  5408  or  headings  5508  through  5516,  5801  through  5802  or  6001  through  6006, 
provided  that  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the  territory  of  Korea  or  of 
the  United  States,  or  both. 

. .  '  3.  A  change  to  any  other  good  of  heading  6303  from  any  other  chapter,  except  from  headings  5 106 
through  5113, 5204  through  5212,  5307  through  5308, 5310  through  5311  or  5401  through  5402, 
subheadings  5403.33  through  5403.39  or  5403.42  through  heading  5408  or  headings  5508  through 
5516,  5801  through  5802  or  6001  through  6006,  provided  that  the  good  is  both  cut  and  sewn  or 
otherwise  assembled  in  the  territory  of  Korea  or  of  the  United  States,  or  both.” 

88.  TCR  4  to  chapter  63  is  modified  by  deleting  “5403.20,”. 

89.  TCR  6  to  chapter  63  is  modified  by  deleting  “5403.20,”. 

90.  TCR  1  to  chapter  64  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“1.  A  change  to  subheading  6401.10  or  tariff  items  6401.92.90,  6401.99.10, 6401.99.30, 6401.99.60, 
6401.99.90, 6402.91.10, 6402.91.20, 6402.91.26, 6402.91.50, 6402.91.80, 6402.91.90, 
6402.99.08, 6402.99.16, 6402.99.19, 6402.99.33, 6402.99.80, 6402.99.90, 6404.1 1.90  or 
6404.19.20  from  any  other  heading  outside  headings  6401  through  6405,  except  from  subheading 
6406.10,  provided  that  there  is  a  regional  value  content  of  not  less  than  55  percent  under  the  build¬ 
up  method;  or” 

91.  TCR  2  to  chapter  65  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“2.  A  change  to  headings  6504  through  6506  from  any  other  heading,  except  from  headings  6504 
through  6507.” 

92.  TCRs  2  through  4,  inclusive,  to  chapter  68  are  deleted  and  the  following  new  TCRs  are 

inserted  in  lieu  thereof: 
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“2.  A  change  to  subheading  6812.80  from  any  other  heading. 

3.  A  change  to  subheading  6812.91  from  any  other  subheading. 

4.  A  change  to  subheadings  6812.92  through  6812.99  from  any  other  heading. 

5.  A  change  to  headings  68 13  through  68 IS  from  any  other  heading.” 

93.  TCR  4  to  chapter  70  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“4.  A  change  to  headings  7009  through  7018  from  any  other  heading  outside  that  group,  except  from 
glass  inners  for  vacuum  flasks  or  other  vacuum  vessels  of  heading  7020  or  headings  7007  through 
7008.” 

94.  TCR  14  for  chapter  73  is  modified  by  deleting  at  each  instance  “7321.83”  and  by  inserting  in 
lieu  thereof  “732 1.89”.  ■ 

95.  TCR  1  to  chapter  78  is  deleted  and  the  following  new  TCRs  are  inserted  in  lieu  thereof: 

“1 .  A  change  to  heading  7801  through  7804  from  any  other  heading. 

2.  (A)  A  change  to  lead  bars,  rods,  profiles  and  wire  of  heading  7806  from  any  other  good  of 

heading  7806  or  from  any  other  heading;  or 

(B)  A  change  to  lead  tubes,  pipes  and  tube  or  pipe  fittings  of  heading  7806  from  any  other 
godd  of  heading  7806  or  from  any  other  heading;  or 

(C)  A  change  to  any  other  good  of  heading  7806  from  lead  bars,  rods,  profiles  or  wire  of 
heading  7806,  or  from  lead  tubes,  pipes  or  tube  or  pipe  fittings  of  heading  7806  or  from 
any  other  heading.” 

96.  TCR  4  to  chapter  79  is  deleted  and  the  following  new  TCRs  are  inserted  in  lieu  thereof: 

“4.  A  change  to  headings  7904  through  7905  from  any  other  heading. 

5.  (A)  A  change  to  zinc  tubes,  pipes  or  tube  or  pipe  fittings  of  heading  7907  from  any  other 

good  of  heading  7907- or  any  other  heading;  or 

(B)  A  change  to  any  other  good  of  heading  7907  from  zinc  tubes,  pipes  or  tube  or  pipe 
fittings  of  heading  7907  or  any  other  heading.” 

97.  TCRs  1  through  3,  inclusive,  to  chapter  80  are  deleted  and  the  following  new  TCRs  are 

inserted  in  lieu  thereof; 

“1.  A  change  to  headings  8001  through  8003  from  any  other  heading. 

2.  (A)  A  change  to  tin  plates,  sheets  or  strip,  of  a  thickness  exceeding  0.2  mm,  of  heading  8007 

from  any  other  good  of  heading  8007  or  from  any  other  heading;  or 
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(B)  A  change  to  tin  foil,  of  a  thickness  not  exceeding  0.2  mm,  tin  powders  or  flakes  of 

heading  8007  from  any  other  good  of  heading  8007  or  from  any  other  heading,  except 
from  plates,  sheets  or  strip,  of  a  thickness  exceeding  0.2  mm,  of  heading  8007;  or 

(  C)  A  change  to  tin  tubes,  pipes  and  tube  or  pipe  fittings  of  heading  8007  from  any  other 
good  of  heading  8007  or  from  any  other  heading;  or 

(D)  ’  Achangetoanyothergoodofheading8007frorntinplates,  sheets  or  strip,  of  a  thickness 
exceeding  0.2  mm,  tin  foil  of  thickness  not  exceeding  0.2  mm,’ tin  powders  or  flakes,  tin 
tubes,  pipes  or  tube  or  pipe  fittings  of  heading  8007,  or  from  any  other  heading.” 

98.  TCRs  1  through  3,  inclusive,  to  chapter  81  are  deleted  and  the  following  new  TCRs  are 
inserted  in  lieu  thereof; 

“1.  A  change  to  subheadings  8101.10  through  8101.94  from  any  other  subheading. 

2.  A  change  to  subheading  8101.96  from  any  other  subheading,  except  from  bars,  rods  (other  than 

those  obtained  simply  by  sintering),  profiles,  plates,  sheets,  strip  or  foil  of  subheading  8101.99. 

3.  A  change  to  subheading  8101.97  from  any  other  subheading. 

3A.  (A)  A  change  to  bars,  rods  (other  than  those  obtained  simply  by  sintering),  profiles,  plates, 

sheets,  strip  or  foil  of  subheading  8101.99  from  any  other  good  of  subheading  8101.99  or 
from  any  other  subheading;  or 

(B)  A  change  to  any  other  good  of  subheading  8 109.99  from  bars,  rods  (other  than  those 

obtained  simply  by  sintering),  profiles,  plates,  sheets,  strip  or  foil  of  subheading  8101.99 
or  from  any  other  subheading.” 

99.  TCR  15  for  chapter  81  is  modified  by  deleting  “81 13.19”  and  by  inserting  in  lieu  thereof 
“8112.19”. 

100.  TCRs  17  and  18  to  chapter  81  are  deleted  and  the  following  new  TCRs  are  inserted  in  lieu 

thereof:  ^ 

“17.  (A)  A  change  to  unwrought  germanium  or  vanadium,  germanium  or  vanadium  waste,  scrap 

or  powders  of  subheading  81 12.92  from  any  other  chapter;  or 

(B)  No  change  in  tariff  classification  is  required  for  articles  of  unwrought  germanium  or 
vanadium  or  germanium  or  vanadium  waste,  scrap  or  powders  of  subheading  81 12.92, 
provided  that  there  is  a  regional  value  content  of  not  less  than: 

(i)  35  percent  under  the  build-up  method,  or 

(ii)  45  percent  under  the  build-down  method;  or 

(C)  A  change  to  other  goods  of  subheading  8 1 1 2.92  from  any  other  chapter. 
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18.  (A)  A  change  to  articles  of  vanadium  or  germanium  of  subheading  81 12.99  from  any  other 

chapter;  or 

(B)  No  change  in  tariff  classification  is  required  for  articles  of  germanium  or  vanadium, 
provided  that  there  is  a  regional  value  content  of  not  less  than 

(i)  35  percent  under  the  build-up  method,  or 

(ii)  45  percent  under  the  build-down  method;  or 

.  (  C)  A  change  to  other  goods  of  subheading  81 12.99  from  articles  of  germanium  or  vanadium 

of  subheading  81 12.99  or  from  any  other  subheading.” 

101.  TCR  18  for  chapter  84  is  modified  by  deleting  “though”  and  by  inserting  in  lieu  thereof 
“through”. 

102.  TCR  44  for  chapter  84  is  modified  by  inserting  “from”  immediately  after  “8419.90”. 

103.  TCR  62  for  chapter  84  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“62.  A  change  to  subheading  8442.30  from  any  other  subheading.” 

104.  TCRs  64  through  66,  inclusive,  to  chapter  84  are  deleted  and  the  following  new  TCRs  are 
inserted  in  lieu  thereof: 

“64.  (A)  A  change  to  subheadings  8443.1 1  through  8443.39  from  any  other  subheading  outside 

that  group,  except  from  subheadings  8443.91  through  8443.99;  or 

(B)  A  change  to  subheadings  8443.1 1  through  8443.39  from  subheadings  8443.91  through 
8443.99,  whether  or  not  thpre  is  also  a  change  from  any  other  heading,  provided  that 
there  is  a  regional  value  content  of  not  less  than; 

(i)  35  percent  under  the  build-up  methoc^or 

(ii)  45  percent  under  the  build-down  method. 

65.  (A)  A  change  to  machines  for  uses  ancillary  to  printing  of  subheading  8443.91  from  any 

other  good  of  subheading  8443.91  or  from  any  other  subheading  except  from 
subheadings  8443.11  through  8443.39;  or 

(B)  A  change  to  any  otiier  good  of  subheading  8443.91  from  any  other  heading. 

66.  (A)  A  change  to  subheading  8443.99  from  any  other  subheading;  or 

(B)  No  change  in  tariff  classification  is  required,  provided  that  there  is  a  regional  value 
content  of  not  less  than: 

(i)  35  percent  under  the  build-up  method,  or 

(ii)  '  45  percent  under  the  build-down  method.” 
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105.  TCR  72  for  chapter  84  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof; 

% 

“72.  A  change  to  subheading  8450.30  from  any  other  subheading.” 

106.  TCRs  95  and  96  for  chapter  84  are  deleted  and  the  following  new  TCR  is  inserted  in  lieu 
thereof: 

“95.  A  change  to  heading  8469  from  any  other  heading.” 

107.  TCR  122  for  chapter  84  is  deleted  and  the  following  new  TCRs  are  inserted  in  lieu  thereof: 

“122.  (A)  A  change  to  subheadings  8486.10  through  8486.40  from  any  other  subheading;  or 

(B)  No  change  in  tariff  classification  to  such  subheadings  is  required,  provided  that  there  is  a 

regional  value  content  of  not  less  than: 

(i)  35  percent  under  the  build-up  method,  or 

(ii)  45  percent  under  the  build-down  method. 

123.  (A)  A  change  to  subheading  8486.90  from  any  other  heading;  or 

'  (B)  No  change  in  tariff  classification  to  such  subheading  is  required,  provided  that  there  is  a 
regional  value  content  of  not  less  than: 

(i)  35  percent  under  the  build-up  method,  or 

(ii)  45  percent  under  the  build-down  method. 

124.  A  change  to  heading  8487  from  any  other  heading.” 

108.  TCRs  8  and  9  for  chapter  85  are  deleted  and  the  following  new  TCRs  are  inserted  in  lieu 
thereof: 

“8.  A  change  to  subheadings  8505.1 1  through  8505.20  from  any  other  subheading. 

9.  (A)  A  change  to  electro-magnetic  lifting  heads  of  subheading  8505.90  from  any  other  good  of 

subheading  8505.90  or  from  any  other  subheading;  or 

(B)  A  change  to  any  other  good  of  subheading  8505.90  from  any  other  heading.” 

109.  TCR  16  for  chapter  85  is  deleted  and  the  following  new  TCRs  are  inserted  in  lieu  thereof: 

“16.  (A)  A  change  to  subheadings  8508.1 1  through  8508.60  from  any  other  heading;  or 

(B)  A  change  to  subheadings  8508.1 1  through  8508.60  from  any  other  subheading,  provided 
that  there  is  a  regional  value  content  of  not  less  than: 
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(i)  35  percent  under  the  build-up  method,  or 

0 

(ii)  45  percent  under  the  build-down  method. 

16A.  A  change  to  subheading  8508.70  from  any  other  heading. 

16B.  '  (A)  A  change  tp  subheadings  8509.40  through  8509.80  from  any  other  heading;  or 

(B)  A  change  to  subheadings  8509.40  through  8509.80  from  any  other  subheading,  provided 

that  there  is  a  regional  value  content  of  not  less  than; 

(i)  35  percent  under  the  build-up  method,  or 

(ii)  45  percent  under  the  build-down  method.” 

110.  TCR  23  for  chapter  85  is  modified  by  deleting  “form”  and  by  inserting  in  lieu  thereof 
“from”. 


111.  TCR  39  for  chapter  85  is  deleted  and  the  following  new  TCRs  are  inserted  in  lieu  thereof: 

“39.  A  change  to  subheadings  8517.1 1  through  8517.69  from  any  other  subheading. 

39A.  (A)  A  change  to  subheading  85 17.70  from  any  other  heading;  or 

(B)  No  change  in  tariff  classification  to  such  subheading  is  required,  provided  that  there  is  a 

regional  value  content  of  not  less  than: 

-  (i)  35  percent  under  the  build-up  method,  or 

(ii)  45  percent  under  the  build-down  method.” 

112.  TCRs  44  through  61,  inclusive,  for  chapter  85  are  deleted  and  the  following  new  TCRs  are 
inserted  in  lieu  thereof: 


“44.  A  change  to  subheadings  8519.20  through  8519.89  from  any  other  subheading. 

45.  A  change  to  subheadings  8521.10  through  8522.90  from  any  other  subheading. 

46.  (A)  A  change  to  subheadings  8523.21  through  8523.80  from  any  other  subheading;  or 

(B)  A  change  to  recorded  media  of  subheadings  8523.21  through  8523.80  from  unrecorded 
media  of  subheadings  8523.21  through  8523.80. 

47.  A  change  to  subheading  8525.50’ from  any  other  subheading,  except  from  subheading  8525.60. 

48.  A  change  to  subheadings  8525.60  through  8525.80  from  any  other  subheading. 

49.  A  change  to  subheadings  8526. 10  through  8527.99  from  any  other  subheading. 

50.  A  change  to  subheading  8528.41  from  any  other  heading,  except  from  heading  8471. 
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5 1 .  (A)  A  change  to  subheading  8528.49  from  any  other  heading,  except  from  heading  8529;  or 

(B)  A  change  to  subheading  8528.49  from  subheading  8529.90,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  that  there  is  a  regional  value  content  of  not  less 
than: 

(i)  40  percent  under  the  build-up  method,  or 

(ii)  50  percent  under  the  build-down  method. 

52.  A  change  to  subheading  8528.5 1  from  any  other  heading,  except  from  heading  847 1 . 

53.  (A)  A  change  to  subheading  8528.59  from  flat  panel  screen  assemblies  of  subheading 

8529.90  containing  a  digital  micromirror  device,  or  from  any  other  heading,  except  from 
subheading  9013.80  or  any  other  good  of  heading  8529;  or 

(B)  A  change  to  subheading  8528.59  from  subheading  8529.90,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  that  there  is  a  regional  value  content  of  not  less 
than: 

(i)  .  40  percent  under  the  build-up  method,  or 

(ii)  50  percent  under  the  build-down  method. 

54.  A  change  to  subheading  8528.61  from  any  other  heading,  except  from  heading  8471. 

55.  (A)  A  change  to  subheading  8528.69  from  flat  panel  screen  assemblies  of  subheading 

8529.90  containing  a  digital  micromirror  device,  or  from  any  other  heading,  except  from 
subheading  9013.80  or  any  other  good  of  heading  8529;  or 

(B)  A  change  to  subheading  8528.69  from  subheadings  8529.90  or  9013.80,  whether  or  not 
there  is  also  a  change  from  any  other  heading,  provided  that  there  is  a  regional  value 
content  of  not  less  than: 

(i)  40  percent  under  the  build-up  method,  or 

(ii)  50  percent  under  the  build-down  method. 

56.  A  change  to  subheading  8528.71  from  any  other  heading. 

57.  (A)  A  change  to  subheading  8528.72  from  flat  panel  screen  assemblies  of  subheading 

•  8529.90  containing  a  digital  micromirror  device,  or  from  any  other  heading,  except  from  - 
subheading  90 1 3 .80  or  any  other  good  of  heading  8529;  or 

(B)  A  change  to  subheading^ 8528.72  from  subheadings  8529.90  or  9013.80,  whether  or  not 
there  is  ^Iso  a  change  from  any  other  heading,  provided  that  there  is  a  regional  value 
content  of  not  less  than: 

(i)  40  percent  under  the  build-up  method,  or 

(ii)  50  percent  under  the  build-down  method. 
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S8.  A  change  to  subheading  8528.73  from  any  other  heading.” 

113.  TCR  84  for  chapter  85  is  deleted  and  the  following  new.TCR  is  inserted  in  lieu  thereof: 

“84.  A  change  to  subheading  8543.10  from  any  other  subheading  except  from  ion  implanters  for 
doping  semiconductor  materials  of  subheading  8486.20.” 

1 14.  TCR  87  for  chapter  85  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“87.  A  change  to  subheading  8543.70  from  any  other  subheading.” 

115.  TCR  93  for  chapter  85  is  deleted. 

1 16.  TCR  7  to  chapter  87  is  modified  by  inserting  “that”  after  “provided”. 

117.  TCR  8  for  chapter  87  is  modified  by  deleting  “87 14. 11”  at  each  instance  and  by  inserting  in 
lieu  thereof  “8714.10”. 

1 18.  TCRs  1  and  2  for  chapter  88  are  deleted  and  the  following  new  TCRs  are  inserted  in  lieu 
thereof: 

“1.  (A)  A  change  to  subheadiAg  8543.70  from  any  other  subheading. 

(B)  A  change  to  gliders  and  hang  gliders  of  heading  8801  from  any  other  good  of  heading 

8801  or  from  any  other  heading;  or 

(C)  A  change  to  any  other  good  of  heading  8801  from  gliders  and  hang  gliders  of  heading 
8801  or  from  any  other  heading. 

2.  A  change  to  subheadings  8802. 1 1  through  8803.90  from  any  other  subheading.” 

119.  TCR  13  for  chapter  90  is  modified  by  deleting  “9007.11”  at  each  instance  and  by  inserting 
in  lieu  thereof  “9007.10”. 

120.  TCR  15  for  chapter  90  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

“15.  (A)  A  change  to  subheading  9008.50  from  any  other  heading,  or 

(B)  A  change  to  subheading  9008.50  from  any  other  subheading,  provided  that  there  is  a 

.  regional  value  content  of  not  less  than: 

(i)  35  percent  under  the  build-up  method,  or  -* 

(ii)  45  percent  under  the  build-dowri  method.” 

121.  TCRs  17  through  19,  inclusive,  for  chapter  90  are  deleted. 
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122.  TCR  51  for  chapter  90  is  deleted  and  the  following  new  TCRs  are  inserted  in  lieu  thereof; 

“51.  A  change  to  subheadings  9030.10  through  9030.20  from  any  other  subheading. 

5 1  A,  A  change  to  subheading  9030.3 1  from  any  other  subheading. 

.  51B.  A  change  to  subheading  9030.32  from  any  other  subheading,  except  from  subheadings  9030.20, 

9030.39  or  9030.84. 

5 1C.  A  change  to  subheadings  9030.33  through  9030.82  from  any  other  subheading. 

5 ID.  A  change  to  subheading  9030.84  from  any  other  subheading,  except  from  subheadings  9030.20, 
9030.32  or  9030.39. 

5 1 E.  A  change  to  subheading  9030.89  from  any  other  subheading.” 

123.  TCR  2  for  chapter  91  is  deleted. 

124.  TCR  1  for  chapter  95  is  modified  by  deleting  “9501.00”  and  by  inserting  in  lieu  thereof 
“9503.00”. 

125.  TCR  8  for  chapter  96  is  modified  by  deleting  “9608.31”  at  each  instance  and  by  inserting  in 
lieu  thereof  “9608.30”. 

126.  TCRs  16  and  17  for  chapter  96  are  deleted  and  the  following  new  TCR  is  inserted  in  lieu 

thereof:  .  . 

“16.  A  change  to  heading  9614  from  any  other  heading.” 

127.  The  following  new  heading  rule  is  inserted  for  chapter  96  immediately  below  TCR  22  to 
such  chapter: 

“Heading  Rule;  For  the  purposes  of  determining  the  origin  of  a  good  of  textile  materials  of  this  heading, 
the  rule  applicable  to  that  good  shall  only  apply  to  the  component  that  determines  the  tariff  classification  of 
the  good  and  such  component  must  satisfy  the  change  of  tariff  classification  requirements  set  out  in  the  rule 
for  that  good.”  , 

128.  The  following  new  TCR  to  chapter  96  is  inserted  in  numerical  sequence: 

“23.  (A)  Achangetogoodsoftextilewaddingofheading9619fromany  other  chapter,  except 

from  headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or  5310 
through  53 1 1  or  chapters  54  through  56;  or 

(B)  A  change  to  a  good  of  textile  materials  other  than  wadding  of  heading  9619  from  any 
other  chapter,  except  from  headings  5106  through  5113, 5204  through  5212,  5307 
through  5308,  5310  through  531 1  or  5401  through  5402,  subheadings  5403.33  through 
5403.39  or  5403.42  through  heading  5408  or  headings  5508  through  5516  or  6001 
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through  6006,  provided  that  the  good  is  both  cut  (or  knit  to  shi^ie)  and  sewn  or  otherwise 
assembled  in  the  territory  of  Korea  or  of  the  United  States,  or  both;  or 


-  (C)  A  change  to  any  other  good  of  heading  9619  from  any  other  heading.’ 
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ANNEX  III 

Modifications  to  the  Harmonized  Tariff  Schedule  of  the  United  States 

Effective  with  respect  to  goods  which  are  entered,  or  withdrawn  from  warehouse  for  consumption, 
on  or  after  July  31. 2013.  the  Harmonized  Tariff  Schedule  of  the  United  States  is  hereby  modified 
as  provided  below; 

1.  General  note  3(a)(iv)(E)  is  deleted.  . 

2.  General  note  3(c)  modified  by  deleting  the  following  language: 

“Andean  Trade  Preference  Act  or 

Andean  Trade  Promotion  and  Drug  Eradication  Act . . . . .  J,  J*  or  J+" 

3.  General  note  1 1  is  deleted  in  its  entirety. 

4.  Chapter  98,  subchapter  II,  U.S.  note  7(c)  is  deleted. 

5.  Chapter  98,  subchapter  XXI  is  deleted  in  its  entirety. 

6.  (a)  In  chapters  I  through  99  of  the  HTS,  all  instances  of  the  symbol  “J,”,  "J+,”  and  “J*,”are 
deleted  from  the  “Rates  of  Duty  I -Special  subcolumn”  for  all  headings  and  subheadings. 

(b)  In  headings  9901.00.50  and  9901.00.52,  the  symbol  “,  J”  is  deleted  from  the  “Rates  of 
Duty  1 -Special”  subcolumn. 
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ANNEX  IV 

To  Modify  the  Harmonized  Tariff  Schedule  of  the  United  States 
Concerning  Certain  Goods  of  Chile 


Effective  with  respect  to  goods  of  Chile,  under  the  terms  of  general  note  26  to  the  Harmonized 
Tariff  Schedule  of  the  United  States  (HTSi.  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  date  of  signature  of  this  proclamation,  the  HTS  is  hereby  modified 
as  follows: 

1.  Subheadings  4011.10.10  and  401 1.20.10  are  each  modified  by  deleting,  from  the  Rates  of 
Duty  1 -Special  subcolumn,  the  rates  of  duty  followed  by  the  symbol  “CL”  in  parentheses  and  by 
inserting  in  alphabetical  sequence  in  the  parenthetical  reference  after  the  Special  duty  rate  of 
“Free”  the  symbol  “CL,”. 

2.  Subchapter  XI  of  chapter  99  of  the  HTS  is  modified  by  deleting  U.S.  notes  15  and  16. 

3.  Such  subchapter  XI  of  chapter  99  is  further  modified  by  deleting  subheadings  991 1.40.05 
through  9911 .40.25,  inclusive,  and  the  superior  text  thereto. 
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Titles — 

The  President 


Presidential  Determination  No.  2014-06  of  December  20,  2013 

Proposed  Agreement  for  Cooperation  Between  the  American 
Institute  in  Taiwan  and  the  Taipei  Economic  and  Cultural 
Representative  Office*  in  the  United  States  Concerning  Peace¬ 
ful  Uses  of  Nuclear  Energy 

I  have  considered  the  proposed  Agreement  for  Cooperation  Between  the 
American  Institute  in  Taiwan  and  the  Taipei  Economic  and  Cultural  Rep¬ 
resentative  Office  in  the  United  States  Concerning  Peaceful  Uses  of  Nuclear 
Energy,  along  with  the  views,  recommendations,  and  statements  of  the  inter¬ 
ested  agencies. 

I  have  determined  that 'the  performance  of  the  Agreement  will  promote, 
and  will  not  constitute  an  unreasonable  risk  to,  the  common  defense  and 
security.  Pursuant  to  section  123  b.  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (42  U.S.C.  2153(b)),  I  hereby  approve  the  proposed  Agreement 
and  authorize  the  Secretary  of  State  to  arrange  for  its  execution. 

The  Secretary  of  State  is  authorized  to  publish  this  determination  in  the 
Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  December  20,  2013 


[FR  Doc.  2013-31444 
Filed  12-30-13;  11:15  am) 
Billing  code  4710-10 
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Executive  Order  13655  of  December  23,  2013 

Adjustments  of  Certain  Rates  of  Pay 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  hereby  ordered  as  follows: 

Section  1.  Statutory  Pay  Systems.  The  rates  of  basic  pay  or  salaries  of 
,  the  statutory  pay  systems  (as  defined  in  5  U.S.C.  5302(1)),  as  adjusted 
under  5  U.S.C.  5303,  are  set  forth  on  the  schedules  attached  hereto  and 
made  a  part  hereof: 

(a)  The  Ceneral  Schedule  (5  U.S.C.  5332(a))  at  Schedule  1; 

(b)  The  Foreign  Service  Schedule  (22  U.S.C.  3963)  at  Schedule  2;  and 

(c)  The  schedules  for  the  Veterans  Health  Administration  of  the  Department 
of  Veterans  Affairs  (38  U.S.C.  7306,  7404;  section  301(a)  of  Public  Law 
102-40)  at  Schedule  3. 

Sec.  2.  Senior  Executive  Service.  The  ranges  of  rates  of  basic  pay  for  senior 
executives  in  the  Senior  Executive  Service,  as  established  pursuant  to  5 
U.S.C.  5382,  are  set  forth  on  Schedule  4  attached  hereto  and  made  a  part 
hereof. 

Sec.  3.  Certain  Executive,  Legislative,  and  Judicial  Salaries.  The  rates  of 
basic  pay  or  salaries  for  the  following  offices  and  positions  are  set  forth 
on  the  schedules  attached  hereto  and  made  a  part  hereof: 

(a)  The  Executive  Schedule  (5  U.S.C.  5312-5318)  at  Schedule  5; 

(b)  The  Vice  President  (3  U.S.C.  104)  and  the  Congress  (2  U.S.C.  31) 
at  Schedule  6;  and 

(c)  Justices  and  judges  (28  U.S.C.  5,  44(d),  135,  252,  and  461(a))  at  Schedule 

7. 

Sec.  4.  Uniformed  Services.  The  rates  of  monthly  basic  pay  (37  U.S.C. 
203(a))  for  members  of  the  uniformed  services,  as  adjusted  under  37  U.S.C. 
1009,  and  the  rate  of  monthly  cadet  or  .midshipman  pay  (37  U.S.C.  203(c)) 
are  set  forth  on  Schedule  8  attached  hereto  and  made  a  part  hereof. 

.  Sec;  5.  Locality-Based  Comparability  Payments,  (a)  Pursuant  to  section  5304 
of  title  5,  United  States  Code,  and  my  authority  to  implement  an  alternative 
level  of  comparability  payments  under  section  5304a  of  title  5,  United  States 
Code,  locality -based  comparability  payments  shall  be  paid  in  accordance 
with  Schedule  9  attached  hereto  and  made  a  part  hereof. 

(b)  The  Director  of  the  Office  of  Personnel  Management  shall  take  such 
actions  as  may  be  necessary  to  implement  these  payments  and  to  publish 
appropriate  notice  of  silch  payments  in  the  Federal  Register. 

Sec.  6.  Administrative  Law  Judges.  Pursuant  to  section  5372  of  title  5, 
United  States  Code,  the  rates  of  basic  pay  for  administrative  law  judges 
are  set  forth  on  Schedule  10  attached  hereto  and  made  a  part  hereof. 

Sec.  7.  Effective  Dates.  Schedule  8  is  effective  January  1,  2014.  The  other 
schedules  contained  herein  are  effective  on  the  first  day  of  the  first  applicable 
pay  period  beginning  on  or  after  January  1,  2014. 
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Sec.  8.  Prior  Order  Superseded.  Executive  Order  13641  of  April  5,  2013, 
is  superseded  as  of  the  effective  dates  specified  in  section  7  of  this  order. 


THE  WHITE  HOUSE, 
December  23,  2013. 
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SCHBDULB  3- -VETERANS  HEALTH  ADMINISTRATION  SCHEDULES 
DEPARTMENT  OF  VETERANS  AFFAIRS 


(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2014) 


Schedule  for  the  Office  of  the  Under  Secretary  for  Health 
(38  U.S.q.  7306) * 

Assistant  Under  Secretaries  for  Health . . $158,852** 

(Only  applies  to  incumbents  who  are  not  physicians  or  dentists) 

Minimum 

Service  Directors  .  $118,012 

Director,  National  Center 

for  Preventive  Health  ....  .  100,624 


Maximum 

$146,564 

146,564 


Physician  and  Dentist  Base  and  Longevity  Schedule*** 


Physician  Grade  .  $98,967 

Dentist  Grade  i  .  98,967 


$145,153 

145,153 


Clinical  Podiatrist,  Chiropractor,  and  Optometrist  Schedule 


Chief  Grade  .  .  . 

Senior  Grade.  .  . 

Intermediate  Grade 
Full  Grade.  .  .  . 

Associate  Grade  . 


$100,624 

85,544 

72,391 

60,877 

50,790 


$130,810 
111,203 
94,108 
79,138 
66, 027 


Physician  Assistant  and  Expanded- Function 
Dental  Auxiliary  Schedule**** 


Director  Grade . 

Assistant  Director  Grade 

Chief  Grade  . 

Senior  Grade . . 

Intermediate  Grade.  .  . 

Full  Grade . 

Associate  Grade  .... 
Junior  Grade . 


$100,624 
85,544 
72,391 
60,877 
50,790 
41, 979 
36,124 
30,883 


$130, 810, 
111,203 
94,108 
79, 138 
66,027 
54,570 
46,960 
40,144 


*  This  schedule  does  not  apply  to  the  Deputy  Under  Secretary  for  Health,  the 

Associate  Deputy  Under  Secretary  for  Health,  Assistant  Under  Secretaries 
for  Health  who  are  physicians  or  dentists.  Medical  Directors,  the  Assistant 
Under  Secretary  for  Nursing  Programs,  or  the  Director  of  Nursing  Services. 

**  Pursuant  to  38  U.S.C.  7404(d),  the  rate  of  basic  pay  payable  to  these 

employees  is  limited  to  the  ^rate  for  level  V  of  the  Executive  Schedule, 
Which  is  $147,200. 

***  Pursuant  to  section  3  of  Public  Law  108-445  and  38  U.S.C.  7431,  Veterans 
Health  Administration  physicians  and  dentists  may  also  be  paid  marJtet  pay 
and  performance  pay. 

****  Pursuant  to  section  301(a)  of  Public  Law  102-40,  these  positions  are  paid 
according  to  the  Nurse  Schedule  in  38  U.S.C.  4107(b),  as  in  effect  on 
August  14,  1990,  with  subsequent  adjustments. 
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SCHEDULE  4 --SENIOR  EXECUTIVE  SERVICE 

(Effective  on  the  first  day  of  the  first  applicable  pay  period' 
beginning  on  or  after  January  1,  2014) 

Agencies  with  a  Certified  SES  ‘  '  Minimum  Maximum 

Performance  Appraisal  System  .  .  $120,749  $181,500 

Agencies  without  a  Certified  SES 

Performance  Appraisal  System  .  $120,749  $167,000 

SCHEDULE  5 --EXECUTIVE  SCHEDULE 

(Effective  on  the  first  day  of  the  first  applicable  pay  period  • 
beginning  on  or  after  January  1,  2014) 

Level  I . $201,700 

Level  II . ' . 181,500 

Level  III . .  167,000 

Level  IV . , . 157,100 

Level  V .  147,200 

SCHEDULE  6- -VICE  PRESIDENT  AND  MEMBERS  OF  CONGRESS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2014) 

Vice  President . .  .  .  .  $233,000 

Senators  .  174,000 

Members  of  the  House  of  Representatives .  174,000 

Delegates  to  the  House  of  Representatives.  .  174,000 

Resident  Commissioner  from  Puerto  Rico  .  174,000 

President  pro  tempore  of  the  Senate .  193,400 

Majority  leader  and  minority  leader  of  the  Senate .  193,400 

Majority  leader  and  minority  leader  of  the  House 

of  Representatives  .  .....  193,400 

Speaker  of  the  House  of  Representatives .  223,500 

SCHEDULE  7-- JUDICIAL  SALARIES 

(Effective  on  the  first  day  of  the  firgt  applicable  pay  period 
beginning  on  or  after  January  1,  2014) 

Chief  Justice  of  the  United  States  . .  $255,500 

Associate  Justices  of  the  Supreme  Court .  244,400 

Circuit  Judges  .  211,200 

District  Judges . 199,100 

Judges  of  the  Court  of  International  Trade  .  .  .  .  ' . 199,100 


SCHEDOLS  8--PAY  OF  THE  UNIFOKMED  SERVICES 
(Effective  Jemuery  1,  2014) 
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****  Reservists  with  at  least  1,460  points  as  an  enlisted  member  and/or  warrant  officer  which  are  creditable  coward  reserve  retirement  also 
qualify  for  these  rates. 
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Applies  to  personnel  who  have  served  less  than  4  months  on  active  duty. 
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SCHEDULE  8- -FAY  OF  THE  UNIFORMED  SERVICES  (PAGE  5) 

Part  II- -RATE  OF  MONTHLY  CADET  OR  MIDSHIPMAN  PAY  ' 

The  rate  of  monthly  cadet  or  midshipman  pay  authorized  by  37.U.S.C.  203(c)  is 
$1,017.00. 


Note:  As  a  result  of  the  enactment  of  sections  602-604  of  Public  Law  105-85, 
the  National  Defense  Authorization  Act  for  Fiscal  Year  1998,  the 
Secretary  of  Defense  now  has  the  authority  to  adjust  the  rates  of  basic 
allowances  for  subsistence  and  housing.  Therefore,  these  allowances  are 
no  longer  adjusted  by  the  Pr-esident  in  conjunction  with  the  adjustment 
of  basic  pay  for  members  of  the  uniformed  services.  Accordingly,  the 
tables  of  allowances  included  in  previous  orders  are  not  included  here. 


80462 
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SCHEDULE  9- -LOCALITY-BASED  COMPARABILITY  PAYMENTS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  T,  2014) 


Locality  Pay  Area*  _  Rate 


Alas)ca . . .  24.69% 

Atlanta-Sandy  Springs -Gainesville,  GA-AL . 19.29% 

Boston-Worcester-Manchester,  MA-NH-RI-ME.  ....  .  24.80%  ’ 

Buf falla-Niagara-Cattaraugus,  NY . . 16.98% 

Chicago-Naperville-Michigan  City,  IL-IN-WI . 25.10% 

Cincinnati-Middletown-Wilmington,  OH-KY-IN  18.55% 

Cleveland-A)tron-Elyria,  OH  .  .  . . 18.68% 

Columbus -Marion-Chillicothe,  OH  ' . 17.16% 

Dallas-Fort  Worth,  TX  .  20.67% 

Dayton-Springf ield-Greenville,  OH . 16.24% 

Denver-Aurora-Boulder,  CO  22.52% 

Detroit-Warren-Flint,  MI  .  24.09% 

Hartford-West  Hartford-Willimantic,  CT-MA  .  25.82% 

Hawaii . . . 16.51% 

Houston-Baytown-Huntsville,  TX  .  .  .....  28.71% 

Huntsville-Decatur,  AL .  16.02% 

Indianapolis -Anderson-Columbus ,  IN . .*.....  14.68% 

Los  Angeles -Long  Beach-Riverside,  CA .  27.16% 

Miami-Fort  Lauderdale -Pompano  Beach,  FL  .  .  .  20.79% 

Milwaukee-Racine-Wau)cesha,  WI . 18.10% 

Minneapolis-St .  Paul-St.  Cloud,  MN-WI  .  •. .  20.96% 

New  York-Newarlc-Bridgeport ,  NY-NJ-CT-PA  . .  28.72% 

Philadelphia-Camden-Vineland,  PA-NJ-DE-MD  ,  .  .  .  ..  .  21.79% 

Phoenix-Mesa-Scottsdale ,  AZ  .  16.76% 

Pittsburgh-New  Castle,  PA  . 16.37% 

Portland-Vancouver-Hillsboro,  OR-WA  .  20.35% 

Raleigh-Durham-Cary,  NC  17.64% 

Richmond,  VA . • . 16.47% 

Sacramento— Arden-Arcade— Yuba  City,  CA^NV.  .  -. . 22.20% 

San  Diego-Carlsbad-San  Marcos,  CA . •  •  ■  ■  •  •  •  24.19% 

San  Jose-San  Francisco-Oakland,  CA  .  35.15% 

Seattle-Tacoma-Olympia,  WA . 21.81% 

Washingtoi^Baltimore-Northern  Virginia,  DC-MD-VA-WV-PA.  .  24.22% 

Rest  of  U.S . 14.16% 


Locality  Pay  Areas  are  defined  in  5  CFR  531.603. 


SCHroULE  10 --ADMINISTRATIVE  LAW  JUDGES 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2014) 


AL-3/A 
AL-3/B 
AL-3/C 
AL-3/D 
AL-3/E 
AL-3/F 
AL-2  . 
AL-1  . 


$104,900 

112,900 

121,100 

129.100 

137.300 

145.100 

153.300 

157. 100 


[FR  Doc.  2013-31445 
Filed  12-30-13;  11:15  a.m.) 
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